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PREFACE 


following  pages  deal  with  the  law  relating 
to  Civil  Engineers,  Architects,  and  Contractors. 
Several  treatises  already  exist  in  which  different 
branches  of  the  same  subject  are  treated  of  with 
much  learning  and  in  great  detail,  but  none  of 
tliese  deal  exclusively  and  completely  with  this 
subject,  and,  moreover,  they  are  all,  strictly 
speaking,  technical  works,  intended  solely  for 
the  use  of  trained  lawyers.  The  authors  of  this 
work  believe  that  there  is  urgent  need  of  a  brief 
summary  of  the  law  fitted  for  the  use  of  the  Civil 
Engineer,  Architect,  or  Contractor  himself,  and 
they  trust  that  in  tlie  following  pages  that  need 
will  be  found  to  be  adequately  met. 

The  work  being  primarily  intended  for  the  use 
of  persons  who  have  not  had  a  strict  legal  training, 
tlie  authors  have  in  it  departed  from  the  usual 
methods  of  law  writers  in  two  respects.  In  tlie 
first  place,  they  have,  as  far  as  they  could  do  so 
consistently  with  clearness  and  accuracy,  avoided 
the  use  of  technical  terms  and  technical  modes  of 
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expression.  In  the  second  place,  they  have  been 
careful  to  cite  the  more  important  cases  at  con- 
siderable length  in  order  that  readers  who  have 
not  a  law  library  at  hand  for  reference  may  be 
better  able  to  judge  for  themselves  of  the  precise 
bearing  of  the  decisions. 

In  conclusion,  though,  as  has  been  ^aid,  the 
work  is  primarily  intended  for  the  classes  with 
whose  legal  rights  and  duties  it  deals,  still  the 
authors  venture  to  hope  that  it  will  also  prove 
useful  to  practising  lawyers.  Every  effort  has 
been  made  to  render  it  as  comprehensive  and 
accurate  as  possible,  and  though,  no  doubt,  some 
errors  will  be  discovered,  still  they  trust  that  on 
the  whole  it  will  be  found  a  clear  and  reliable 
statement  of  the  law. 

L.  LIVINGSTON  MACASSEY. 
J.  A.  STRAHAN. 


5,  Temple  Gardens,  E.G. 
June,   1890. 
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Introductory. — The  employment  of  a  civil  engineer  or 
arcliitect  has  iisually  for  its  object  that  he  should  afford 
advice  to  the  client ;  that  he  should  design  the  works  pro- 
posed to  be  carried  out,  and  that  he  should  superintend 
them  during  their  construction.  There  are,  of  course, 
many  other  matters  which  are  frequently  undertaken  by 
the  members  of  the  two  professions.  For  instance,  the 
civil  engineer  may  be  employed  to  give  evidence  before  a 
parliamentary  committee  on  the  merits  of  a  proposed  rail- 
way or  harbour,  or  before  a  court  of  law  in  a  case  of  a 
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dispute  arising  out  of  a  contract  for  works.  And  in  the 
same  way  an  architect  or  surveyor  may  be  retained  to 
speak  as  to  the  value  of  property  taken  compulsorily,  or  to 
report  on  the  value  of  land  about  to  be  mortgaged.  But 
these  may  be  regarded  as  rather  exceptional  in  their 
character  and  occurrence. 

Verbal  Agreements. — When  the  engineer  or  architect  is 
employed  by  an  individual,  a  written  agreement  is  not 
necessary.  The  retainer  may  be,  and  very  frequently  is, 
merely  verbal.  The  client  calls  at  the  office  of  the  pro- 
fessional man  whom  he  wishes  to  employ,  and  the  latter 
generally  writes  the  instructions  in  his  diary.  In  case  of 
any  dispute  arising  afterwards,  it  can  generally  be  shown 
that  there  has  been  a  valid  contract  entered  into  from  the 
instructions  given  and  acted  on,  and  from  the  acts  and 
conduct  of  the  parties.  Doubts  and  difficulties  are,  how- 
ever, much  less  likely  to  arise  if  there  is  a  written  contract, 
and  this  should  always  be  insisted  on  by  professional  men. 

Agreement  not  to  be  performed  within  a  year. — When 
the  employment  is  of  such  a  character  that  the  work  to  be 
done  is  not  to  be  completed  within  a  year  from  the  date  of 
the  retainer,  a  verbal  agreement  is  not  sufficient.  Such  an 
agreement  is  not  invalid,  but  it  cannot  be  enforced  at  law. 
There  must  be  a  memorandum  of  the  transaction  signed 
by  the  party  to  be  chargeable  thereunder.  This  is  pre- 
scribed by  the  4th  section  of  the  Statute  of  Frauds,  which 
is  as  follows  : — 

29  Car.  2,  '<  No  action  shall  be  brought upon  any  agreement  which 

^'    '  ^'    *  is  not  to  be  performed  in  the  space  of  one  year  from  the  making 

thereof  ....  unless  the  agreement  upon  which  such  action  shall 
be  brought,  or  some  memorandum  or  note  thereof,  shall  be  in 
writing,  and  signed  by  the  party  to  be  charged  therewith,  or  some 
other  person  thereunto  by  him  lawfully  authorized." 
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But  it  does  not  follow  that  a  verbal  agreement  cannot 
be  sued  upon,  merely  because  the  work  done  under  it  haa 
occupied  more  than  a  year  in  its  completion.  The  agree- 
ment requires  to  be  written  only  when,  from  the  nature  of 
tlie  work  or  the  terms  of  the  agreement,  it  cannot  be  or  is 
not  to  be  performed  on  either  side  within  a  year. 

Thus,  in  Peter  v.  Compton,  the  defendant  agreed  with  the  plaintiff  Skin.  353. 
that  he  would  give  him  1,000  guineas  on  his  wedding-day,  if  the  (1690) 
plaintiff  would  give  him  a  guinea  now.  Two  years  afterwards  the 
plaintiff  married,  and  claimed  the  1,000  guineas.  The  defendant, 
however,  resisted  the  claim,  on  the  ground  that  the  4th  section  of 
the  Statute  of  Frauds  required  that  an  agreement,  which  is  not  to 
be  performed  within  the  space  of  one  year  from  the  making  thereof, 
must  be  in  writing  if  to  be  sued  upon.  The  defendant,  however, 
did  not  succeed  in  his  contention  ;  for  it  was  held  that  the  statute 
only  applies  to  agreements  which  are  in  their  terms  incapable  of 
being  performed  within  a  year.  And  there  was  nothing  in  the  nature 
of  the  case  to  prevent  the  plaintiff  marrying  at  any  time  after  the 
date  of  the  agreement. 

Again,  in  Britain  v.  Bnssiter,  which  was  an  action  for  wrongful  L.  R.  11  Q.  B. 
dismissal,  the  plaintiff  entered  the  defendant's  service  as  clerk  and  ^-  ^-'^-  (1879) 
accountant.      The  agreement  was  made  on  a  Saturday,  and  the 
plaintiff  was  to  begin  work  on  the  following  Monday,  and  to  serve 
for  one  year  from  the  Monday.    The  plaintiff  remained  at  work  for 
some  months,  and  was  then  dismissed  without  notice.    On  the  trial 
of  the  case  the  defendant  relied  upon  the  4th  section  of  the  Statute  29  Car.  2, 
of  Frauds,  the  contract  of  service  not  being  in  writing,  and  it  was  c.  3,  s.  4. 
held  by  the  Court  of  Appeal  (Brett,  Thesiger,  and  Cotton,  L.J  J.) 
that  the  case  came  within  the  Statute  of  Frauds,  and  that  the  con- 
tract, not  being  in  writing,  could  not  be  enforced. 

It  will  be  observed  that  in  the  case  of  Peter  v.  Cowpfon 
the  Court  laid  no  weight  on  the  point  that  the  plaintiff 
had  paid  the  defendant  the  guinea,  and  therefore  per- 
formed his  part  of  the  contract,  within  a  year.  According, 
however,  to  modem  doctrine,  this  would  be  a  sufficient 
ground  for  excluding  the  statute.  It  is  now  held  that  the 
statute  only  applies  to  agreements  not  to  be  performed  on 
either  side  within  a  year. 

This  was  decided  in  the  case  of   F^mith  v.   Nmh.     Tliore  the  2  0.B.  (N.S.) 

H  2  tJ7.    (1»67) 
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plaintiff  was  the  inventor  of  a  certain  new  method  of  making  toys. 
The  patent  of  this  she  sold  and  transferred  to  the  defendant,  he 
undertaking  to  pay  her  a  certain  royalty  every  year,  and,  besides,  to 
pay  all  the  patent  fees  which  might  become  due.  Defendant  failed 
to  carry  out  his  part  of  the  agreement.  The  Court  (Willes,  J.) 
held  that  the  contract  being  intended  to  be,  and  having  been,  fully 
performed  on  one  side  (the  plaintiff's)  within  a  year,  it  was  not 

3  B.  &  Ad.       within  the  statute.     (See  also  Donellan  v.  Read.) 

899.     (1832) 

In  this  case  a  further  question  arose  as  to  what  was  a 
sufficient  "note  or  memorandum  in  writing"  to  satisfy  the 
statute.  The  only  evidence  of  the  contract  there  was  a  letter 
to  the  plaintiff  from  the  defendant,  and  signed  hy  him,  to 
which  the  plaintiff  had  verbally  assented.  This,  the  Court 
held,  was,  as  against  the  defendant,  sufficient,  as  the  statute 
required  the  memorandum  to  he  signed  "  by  the  party  to 
be  charged  therewith"  ;  the  fact  that  the  plaintiff  had  not 
signed  it  being  held  not  to  affe9t  her  right  of  suing  the 
defendant  on  the  contract,  though  it  would  prevent  him 
from  suing  her. 

Besides  being  signed  by  the  party  to  be  charged  there- 
with, the  memorandum  should  also  contain  the  names  or 
a  sufficient  description  of  the  parties  to  the   agreement 

39Ch.  D.  508.  (Lavery  v.  Pursell),  and  a  statement  of  the  terms  of  it  on 
(1888)  .  . 

both  sides.     This  latter  point  is  important,  since  it  has 

been  decided  in  the  case  of 

5  East,  10.  Wain  v.  Warlters  that  if  the  memorandum  does  not  contain,  not 

(1804)  Qj^ij  ii^Q  -^ork  to  be  done,  but  the  consideration  for  doing  it,  it  is 

not  a  sufficient  note  or  memorandum  of  the  agreement  to  satisfy 

the  statute. 

It  will  be  seen  from  a  perusal  of  the  foregoing  cases 
that  if  the  work  to  be  done  under  an  agreement  will,  as  a 
matter  of  necessity,  or  of  agreement,  occupy  more  than 
a  year  in  its  performance,  unless  the  consideration  is 
given  beforehand,  the  agreement  should  be  in  writing. 
On  the  other  hand,  when  the  matter  to  be  executed  can  be 
completed  within  a  year,  even  though,  as  a  matter  of  fact. 
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it  occupies  more  than  a  year,  a  verbal  agreement  will  be 
sufficient  to  support  an  action. 

Suppose,  for  illustration,  tbat  an  engineer  is  employed 
to  lay  out  and  superintend  the  construction  of  a  tramway ; 
whether  his  retainer  should  be  in  writing  would  depend 
on  the  length  of  time  contemplated  for  the  construction 
of  the  works.  If,  when  the  engineer  was  retained,  a 
period  of  more  than  a  year  was  expressly  named,  writing 
would,  of  course,  be  necessary.  But  if  no  period  was 
expressly  named,  then  whether  writing  was  necessary  or 
not  would  depend  on  the  intention  of  the  parties,  and 
for  the  purpose  of  ascertaining  that  intention  the  fact 
that  the  contract  with  the  person  employed  to  construct 
the  tramway  provided  that  the  time  allowed  for  com- 
pletion was,  say,  two  years,  would  be  material  evidence. 

Corporations. — Civil  engineers  and  architects  are  fre- 
quently employed  by  corporations,  and  when  this  is  the 
case,  further  precautions  are  necessary  to  render  them 
certain  of  their  fees.  It  is  a  general  rule  of  law  that 
corporations  can  only  contract  under  their  common  seal. 
It  is  well  that  professional  men  should  have  this  clearly 
before  them,  as  in  many  cases  engineers  and  architects 
have  failed  in  recovering  their  fees,  after  spending  a  good 
deal  of  time  and  money  in  the  service  of  a  corporation. 
An  instruction  from  a  mayor,  town  clerk,  or  from  a 
committee,  or,  in  fact,  a  resolution  from  the  corporation 
duly  passed,  will  not  enable  the  professional  man  acting 
under  it  to  recover  payment  for  his  services,  in  case  the 
corporation  choose  to  resist  his  claim,  and  plead  that  the 
agreement  was  not  under  seal. 

There  are,  however,  exceptions  to  tlie  general  rule,  which 
may  be  referred  to,  thougli  the  employment  of  engineers 
and  architects  is  not  of  such  a  character  as  to  bring  their 
oases  within  them.     These  exceptions  are  all  based  on  this 
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principle,  that  where  "convenience  amounting  ahnost  to 

necessity "  requires  it,  corporations  may  bind  themselves 

6A.  &E.  846.  by  contracts  not  imder  their  common  seal.     {Church  v. 

^ee  Pollock  on  Imperial  Gas,  ^c.    Co.)     What  the  Court  will   consider 

6th  ed!  *'         convenience  amounting  almost  to  necessity,  depends  largely 

p.  147.  QQ  the  nature  of  the  corporation  in  question.     In  the  case 

of  municipal  and  other  public   corporations  not  created 

for  a  special  public  purpose,  the  convenience  must  be  of 

the  most  obvious  and  pressing  kind.      Such  bodies  can 

legally  bind  themselves   without   seal    only    in    trifling 

matters  of  constant  occurrence,  such  as  the  employment 

of  workmen,   the   engagement   of  inferior  servants — the 

appointment  of  higher  officials  must  always  be  by  deed — 

or  in  matters  of  urgency,  which  will  not  admit  of  the  delay 

necessary  for  the  preparation  of  a  formal  sealed  contract. 

As  a  strong  example  of  the  latter, 

L.  R.  10  C.  P.  The  case  of  Wells  v.  Mayor,  &c.  of  Kingston-upon-Hull  may 
402.  (1875)  -^Q  mentioned.  Here  defendants,  the  Corporation  of  Kingston, 
were  owners  of  a  graving  dock,  the  use  of  which  they  allowed, 
subject  to  certain  regulations,  to  ships  needing  repairs.  By 
these  regulations  ships  seeking  admission  to  the  dock  were  to 
be  entered  in  a  book  kept  by  the  borough  treasurer,  and  they  were 
to  be  admitted  as  far  as  possible  according  to  the  date  of  their 
respective  entries.  Plaintiff  agreed  verbally  to  the  defendants' 
terms,  and  entered  his  ship  for  admission.  She  was  not  admitted 
in  her  turn.  Plaintiff  brought  an  action  for  breach  of  contract, 
and  the  Court  held,  that  though  his  agreement  with  the  defendants 
was  not  under  their  common  seal  still  he  was  entitled  to  recover 
on  it. 

This  appears  to  be  the  furthest  the  principle  of  "  con- 
venience amounting  almost  to  necessity  "  has  been  carried 
with  regard  to  corporations  not  created  for  any  special 
public  purpose.  And  it  is  to  be  observed,  that  in  this  case 
the  corporation  might  be  considered  as  acting  as  a  trading 
body. 

But  if  this  principle  is  applied  strictly  to  corporations 
not  created  for  any  special  public  purpose,  it  is  applied 
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with  mucli  liberality  to  public  corporations  created  for 
specific  purposes  and  to  trading  corporations.  The  rule 
here  appears  to  be,  that  such  corporations  as  these  may 
bind  themselves  by  a  contract  not  under  seal  as  regards 
anything  which  is  necessary  or  incidental  to  the  proper 
discharge  of  the  functions  which  they  were  created  to 
perform,  or  the  business  which  they  were  formed  to 
carry  on.     (South  of  Ireland  Colliery  Co.  v.  Waddle.)  l,  r_  3  c.  p. 

As  an  example  of  the  application  of  this  rule  to  non-  Jf^p^gfy* 
trading  corporations  created  for  a  definite  purpose,  it  is  ^8  L.  J.  C.  P. 

338.    (1868) 

proper  to  cite  the  case  of 

Nicholson  V.  Bradfield  Union  [Guardians).     The  plaintiff  in  this  L.  R.  1  Q.  B. 
case  supplied  the  defendants,  guardians  of  the  poor,  with  coal  for  ^^^^  ^f-P* 
their  workhouse  under  articles  of  agreement    executed    by  the  i\^qq\ 
plaintiff,  but  not  sealed  by  the  defendants.     On  an  action  by  the 
plaintiff  for  the  price  of  the  coals  so  supplied,  judgment  was  given 
in  his  favour,  the  Court  holding  that  the  coals  were  necessary  for 
the  proper  discharge  of  the  defendants'  duties  as  guardians  of  the 
poor,  and,  such  being  the  case,  a  contract  for  their  supply  need  not 
be  under  seal  to  be  binding  upon  them. 

The  case  of  Clarke  v.  Cuckfield  Union  is  another  on  the  same  21  L.  J.  Q.  B. 
point.     There  the  plaintiff  erected  water-closets  in  the  defendants'  349.  (1862) 
workhouse.     The  contract  under  which  they  were  erected  was  not 
sealed  by  the  defendants.     Nevertheless  on  action  for  their  price 
the  plaintiff  was  hold  entitled  to  recover. 

With  regard  to  trading  corporations,  it  is  necessary  to 

cite  only  one  case. 

In  Henderson  v.  The  Australian  Royal  Mail  Steam  Navigation  5  El.  &  Bl. 
Company,  the  defendants  were  a  steamship  company  carrying  •*09'  (1865) 
passengers  to  Australia.  The  plaintiff  supplied  them  with  ale  for 
the  consumption  of  the  passengers  on  the  voyage.  Though  the 
contract  by  which  it  was  supplied  was  not  under  the  defendants' 
seal,  still  it  was  held  that,  as  a  supply  of  ale  for  the  passengers 
was  necessary  for  the  proper  discharge  of  the  business  tlio  com- 
pany was  formed  to  carry  on,  the  price  of  it  could  bo  recovoi-ed  by 
the  plaintiff. 

Before  leaving  this  subject,  two  cases  may  be  mentioned 
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where  the  plaintiffs  failed  to  recover  because  their  contracts 
were  not  under  seal.     The  first  is  that  of 
4  M.  &  Gr.  Arnold  v.  The  Mayor  of  Poole,  where  the  plaintiff  claimed  pay- 

860.  (1842)  ment  of  his  fees  as  solicitor  in  respect  of  professional  services  ren- 
dered to  the  corporation  of  Poole.  The  work  was  authorized  by- 
resolution,  and  was  proceeded  with  to  the  knowledge  of  the 
defendant  corporation.  The  latter  resisted  the  claim  on  the 
ground  that  there  was  no  contract  under  seal,  and  the  plaintiff 
was  defeated. 
L.  R.  7  Ch.  Ii^  Crampton  v.  Varna  Railway  Company,  the  plaintiff  was  the 

App.  562.  contractor  for  making  a  line  of  railway,  and  required,  for  his  own 

(1872)  purposes,  to  erect  cottages  on  the  company's  land.     He  was  re- 

quested by  the  agent  of  the  defendant  company  to  make  the 
cottages  more  substantial  than  he  intended,  with  a  view  to  their 
being  taken  over  by  the  company  after  the  works  were  completed, 
and  the  agent  promised  that  the  company  would  pay  him  5,000?. 
for  them.  The  agreement  was  afterwards  confirmed  by  a  resolu- 
tion of  the  board  of  directors.  The  company  eventually  repudiated 
the  bargain,  which  was  not  under  seal,  and  the  plaintiff,  on  bringing 
an  action  upon  it,  was  defeated. 

Besides  these  exceptions  at  common  law  to  the  general 
rule  as  to  the  common  seal  being  necessary  in  the  case  of 
contracts  by  corporations,  that  rule  has  also  been  of  late 
relaxed  on  certain  occasions  by  statute. 

Contracts  with  Joint  Stock  Companies. — The  first  of 
these  statutory  relaxations  which  may  be  mentioned  is 
with  regard  to  joint  stock  companies  registered  under  the 
Companies  Act  of  1862.  The  provisions  of  the  Com- 
panies Act,  1867,  with  regard  to  contracts  by  them  are  as 

follows : 

'*  Contracts. 
30  &  31  Vict.        *'  Contracts  on  behalf  of  any  company  under  the  principal  Act 
0.  131,  8.  37.     (1862)  may  be  made  as  follows  :  that  is  to  say — 

"  (1.)  Any  contract  which  if  made  between  private  persons  would 
be  by  law  required  to  be  in  writing,  and  if  made  according 
to  English  law  to  be  under  seal,  may  be  made  on  behalf  of 
the  company  in  wiiting,  under  the  common  seal  of  the 
company,  and  such  contract  may  be  in  the  same  manner 
varied  or  discharged ; 
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(2.)  Any  contract  which  if  made  between  private  persons  would 

bo  by  law  required  to  bo  in  writing,  and  signed  by  the 

parties  to  be  charged  therewith,  may  be  made  on  behalf  of 

the  company  in  writing,  signed  by  any  person  acting  under 

the  express  or  implied  authority  of  the  company,  and  such 

contract  may  in  the  same  manner  be  varied  or  discharged  ; 

'*  (3.)  Any  contract  which  if  made  between  private  persons  would 

by  law   be  valid,  although  made  by  parol  only  and  not 

reduced  into  writing,  may  be  made  by  parol  on  behalf  of  the 

company  by  any  person  acting  under  the  express  or  implied 

authority  of  the  company,  and  such  contract  may  in  tho 

same  way  be  varied  or  discharged ; 

**  and  all  contracts  made  according  to  the  provisions  herein  contained 

shall  be  effectual  in  law,  and  shall  be  binding  upon  tho  company 

and  their  successors,  and   all  other  parties  thereto,  their  heirs, 

executors  or  administrators,  as  the  case  may  be." 

The  effect  of  this  enactment  is  practically  to  put  a  joint 
stock  company,  as  far  as  contracts  are  concerned,  exactly 
in  the  position  of  an  individual  contracting  through  an 
agent.  Whatever  would  be  considered  a  sufficient  autho- 
rity to  constitute  a  person  the  agent  of  an  individual  for 
the  purpose  of  making  certain  contracts,  is  sufficient  to 
constitute  a  person  the  agent  or  officer  of  a  company  for 
the  same  purpose.  Whatever  would  be  a  sufficient  signa- 
ture or  a  sufficient  note  or  memorandum  to  satisfy  the 
Statute  of  Frauds  in  the  case  of  the  agent  of  an  individual, 
will  be  held  a  sufficient  signature  or  a  sufficient  note  or 
memorandum  in  the  case  of  the  agent  or  officer  of  a  com- 
pany. And  wherever  an  agent  acts  in  such  a  way  as  would 
bind  his  principal  if  that  principal  were  an  individual,  he  will 
equally  bind  his  principal,  that  principal  being  a  comj^any. 

The  following  cases  will  make  this  clear. 

First,  as  to  the  authority  necessary  to  constitute  a 
person  the  company's  agent  for  the  purpose  of  making 
certain  contracts. 

The  case  of  Beer  v.  TJie  London  and  Paris  Hotel  Company  may  be  L.  R.  20  Eq. 
referred  to.    There  by  the  memorandum  of  association  it  appeared  *12.  (1875) 
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that  one  of  the  objects  of  the  company  was  to  sell  houses.  An 
agreement  to  sell  certain  houses  belonging  to  it  was  signed  by  the 
secretary  (within  sub-sect.  2).  Held  by  the  Court,  that  this  was 
enough  to  satisfy  the  Statute  of  Frauds  and  bind  the  company. 

Secondly,  as  to  what  constitutes  a  sufficient  signature, 
see 

L.  R.  2  Q.  B.       The  case  of  Jones  and  others  v.  The  Victoria  Graving  Dock   Co. 

D.  314.  (1877)  Here  the  defendants,  by  their  secretary,  entered  into  negotiations 
for  the  employment  of  the  plaintiffs.  A  draft  agreement  being 
drawn  up  the  defendants'  secretary  entered  in  the  minute  books  of 
the  company  a  resolution  of  the  directors  that  the  plaintiffs 
* '  having  signified  their  willingness  to  undertake  the  management 
of  the  company's  works  upon  the  terms  of  the  draft  agreement 
submitted  by  them  to  the  board,  it  was  resolved  that  the  said 
agreement  be  engrossed  in  duplicate,  signed,  sealed,  and  executed." 
The  chairman  at  the  next  meeting  of  directors  signed  the  minutes 
of  the  previous  meeting  piu'suant  to  the  Companies  Act,  1862, 
s.  67.  Held,  that  although  the  chairman  signed  only  for  the 
purpose  of  verifying  the  contents  of  the  minute  book,  not  to  perfect 
the  contract,  the  signature  nevertheless  operated  as  an  admission  of 
the  contract  contained  in  the  draft  agreement,  and  was  sufficient  to 
satisfy  the  2nd  sub-section  of  sect.  37  of  the  Companies  Act,  1867. 

W.  N.  1877,         Bourhe  v.   The  Alexandra  Hotel  Company  is  a  case  on  the  third 

P-  ^^'  sub-section  which  deals  with  parol  contracts.     In  this  case  the 

dispute  was  over  some  windows  in  a  party  wall  which  plaintiff 
alleged  the  defendant  company  had  given  him  licence  to  make. 
The  only  evidence  of  such  contract  was  that  the  surveyor  of  the 
plaintiff  in  his  bill  alleged  that  the  defendants  had  consented,  and 
that  the  defendants  had  acquiesced  in  the  case  of  the  two  sets  of 
windows  for  eighteen  and  ten  years  respectively.  There  was  no 
resolution  of  the  company  giving  consent.  Held  by  the  Court,  that 
consent  could  be  given  without  resolution  :  that  a  comj)any  under  the 
Companies  Act,  1862,  would  be  bound  by  any  Act  which  as  between 
individuals  would  have  bound  them. 

Contracts  with  Local  Authorities. — A  second   statutory 

exception  to  the  rule  that  corporations  cannot  contract  excej)t 

under  seal,  has  been  made  as  regards  contracts  entered  into 

by  local  authorities  acting  under  the  powers  conferred  by 

38  &  39  Vict,   the  Public  Health  Act,  1875.    They  form  an  intermediate 

c.  55,  s.  174. 
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class  of  cases.  Up  to  a  certain  amount  the  corporate  seal  is 

not  necessary  to  give  validity  to  the  contract,  hut  where  the 

amount  of  the  contract  exceeds  50/.,  the  seal  is  essential. 

(See  Bramwell,  L.  J.,  in  Hunt  v.  Wimbledon  Local  Board  ;  L.  R.  3  C.  P. 

and  Baggallay,  L.  J.,  in  Eaton  v.  Banker.)  '^'     ' 

The  following  are  the  provisions  of  the  Public  Health  533. 
Act,  1875,  and  of  the  PuhHc  Health  (Ireland)  Act,  1878, 
with  respect  to  contracts. 

' '  With  respect  to  contracts  made  by  an  urban  authority  under  this  38  &  39  Vict. 
Act,  the  following  regulations  shall  be  observed  (namely) : —  ^-  Y'  ^V ^^^* 

"  (1.)  Every  contract  made  by  an  uiban  authority  whereof  the  Yici.  c.  52 
value  or  amount  exceeds  50^.  shall  be  in  writing,  and  sealed  s.  201. 
with  the  common  seal  of  such  authority.  Provisiona  as 

"(2.)  Every    such  contract   shall  specify  the  work,  materials,  ^  coi^ucte 
matters,  or  things  to  be  furnished,  had,  or  done,  the  price  to  authority, 
be  paid,  and  the  time  or  times  within  which  the  contract  is  to 
be  performed,  and  shall  specify  some  pecuniary  penalty  to 
be  paid  in  case  the  terms  of  the  contract  are  not  duly  per- 
formed. 

*'  (3.)  Before  contracting  for  the  execution  of  any  works  under  the 
provisions  of  this  Act,  an  luban  authority  shall  obtain  from 
their  surveyor  an  estimate  in  writing,  as  well  of  the  probable 
expense  of  executing  the  work  in  a  substantial  manner  as  of 
the  annual  expense  of  repairing  the  same ;  also  a  report  as  to 
the  most  advantageous  mode  of  contracting,  that  is  to  say, 
whether  by  contracting  only  for  the  execution  of  the  work, 
or  for  executing  and  also  maintaining  the  same  in  repair 
during  a  term  of  years  or  otherwise. 

"  (4.)  Before  any  contract  of  the  value  or  amount  of  lOOZ.  or  up- 
wards is  entered  into  by  an  urban  authority  ten  days'  public 
notice  at  the  least  shall  be  given,  expressing  the  nature  and 
purpose  thereof  and  inviting  tenders  for  the  execution  of 
the  same  ;  and  such  authority  shall  require  and  take  sufficient 
security  for  the  due  performance  of  the  same. 

*'  (5.)  Every  contract  entered  into  by  an  urban  authority  in  con- 
formity with  the  provisions  of  this  section,  and  duly  executed 
by  the  other  parties  thereto,  shall  be  bintliug  on  the  authority 
by  whom  the  same  is  executed  and  their  successors  and  on 
all  other  parties  thereto  and  their  executors  administmtors 
successors  or  assigns  to  all  intents  and  pui^posos :  Provided 
that  an  urban  authority  may  compound  with  any  oontraotor 
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38  &  39  Vict.  or  other  person  in  respect  of  any  penalty  incurred  by  reason 

c.  66,  8.  174.  of  the    non-performance  of  any  contract  entered  into  as 

aforesaid,  whether  such  penalty  is  mentioned  in  any  such 

contract,  or  in  any  bond  or  otherwise,  for  such  sums  of  money 

or  other  recompense  as  to  such  authority  may  seem  proper." 

Before  discussing  at  some  length  sub-sect.  (1),  it  maybe 
desirable  to  mention  a  point  or  two  with  regard  to  the 
other  and  less  important  provisions  of  this  section.  In  the 
first  place,  with  regard  to  the  directions  contained  in  sub- 
sect.  (3),  it  has  been  decided  that  these  do  not  affect  the 
contractor;  the  neglect  of  them  will  not  invalidate  his 
contract,  though  it  may  render  doubtful  the  right  of  the 
urban  authority  to  recover  the  costs  from  the  ratepayers. 

9  Ex.  457.        (Nowell  V.  Mayor,  8^c.  of  Worcester.     And  see  Younge  v. 

L.  R.  8  App.    ]\i(iyQy^  ^Q^  of  Royal  Leamington  Spa.) 

With  regard  to  sub-sect.  (4) 

19  L.  T.  408.        Stiff  v.  The  Eastbourne  Local  Board  may  be  mentioned.     There 
(1868)  ^Q  urban  authority,  on  accepting  the  security  required  by  that 

provision,  withheld  from  the  surety's  knowledge  the  fact  that  the 
works  were  to  be  executed  to  the  satisfaction  not  only  of  their  own 
but  of  another  surveyor.  Held,  that  the  suppression  discharged 
the  surety. 

Sub-sect.  (1)  is,   however,   the  important  part   of  the 

enactment,  and  on  it  it  will  be  necessary  to  quote  several 

cases  at  considerable  length. 

L.  R.  3  C.  P.        The  case  of  Hunt  v.  The  Wimbledon  Local  Board  deals  with  the 

C  V  tI  48       ^^^^  ^^  ^^  architect  employed  by  a  local  board,  and  is  important  to 

(1878)    "  all  professional  men  similarly  employed. 

The  plaintiff  Hunt  was  an  architect,  and  was  engaged  by  the 
surveyor  of  the  defendant  board,  acting  under  verbal  instructions 
from  the  board,  to  prepare  plans  for  new  offices  which  the  defen- 
dant board  proposed  to  have  erected.  The  plans  were  duly  pre- 
pared, and  tenders  for  the  construction  of  the  offices  according  to 
such  plans  were  invited  and  sent  in  to  the  board.  The  amount 
required,  however,  to  complete  the  offices  exceeded  the  intentions 
of  the  defendant  board,  and  the  proposal  fell  through.  The  plain- 
tiff then  claimed  his  fees  for  the  preparation  of  the  plans,  but 
though  the  jury  found  that  the  offices  were  necessary  for  the  pur- 
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poses  of  the  board,  and  that  the  plans  were  necessary  for  the  erec- 
tion of  the  offices,  and  that  the  cost  of  the  plans  was  94Z.,  it  was 
held  by  the  Court  that  sub-sect.  (1)  of  the  principal  Act  was 
mandatory  and  not  merely  directory,  and  that  though  the  contract 
was  executed  by  the  plaintiff,  still,  as  it  was  for  more  than  50/.,  and 
was  not  under  the  seal  of  the  defendant  board,  he  could  not  recover 
upon  it.     (See,  however,  Wayhorne  v.  Wimbledon  Local  Board.)  Times  4th 

A  more  recent  case  upon  the  same  point  is  Younge  and  Company  June.  (1877) 
V.  Mayor,  &c.  of  Royal  Leamington  Spa.  There  the  defendants — an  L.  R.  8  App. 
urban  authority  under  the  Act — contracted  with  one  Powis  to  con-  JJmo?^^* 
struct  waterworks.  There  was  a  condition  in  the  contract  that  if 
Powis  failed  to  execute  the  works,  the  defendants'  engineer  could 
employ  persons  to  finish  them,  and  charge  Powis  with  the  expense. 
Powis  failed  to  execute  the  works,  and  the  defendants'  engineer 
employed  the  plaintiffs.  As  the  works  progressed,  the  engineer 
found  that  additional  works  were  necessary  before  the  original 
works  could  be  finished,  and  with  the  defendants'  approval  he 
employed  the  plaintiffs  to  execute  them  too.  The  contract  was  not 
under  seal.  The  plaintiffs  executed  the  contract  and  the  defen- 
dants had  the  benefit  of  it.  Held,  nevertheless,  that  the  plaintiffs 
could  not  recover.  The  statute,  it  was  decided,  applied  equally  to 
executed  and  executory  contracts ;  and  the  fact  that  the  engineer 
who  employed  the  plaintiffs  was  himself  engaged  under  seal,  was 
considered  not  to  give  him  any  right  to  bind  his  principals  by  a 
contract  not  under  their  seal. 

The  rule  established  in  these  two  cases  has  been  con- 
siderably modified  by  the  decision  in 

Eaton  V.  Basker.    In  this  case,  the  facts  were  as  follows :  A  L.  R.  7  Q.  B. 
medical  man  agreed  verbally  with  a  committee  of  an  urban  sanitarj'  ^-  ^^j>  "** 
authority  to  attend  fever  patients,  accommodated  in  tents,  at  tlio  (iggo)  ' 
rate  of  bs.  'id.  per  tent  per  day.     The  attendance  continued  until 
the  amount  duo  was  nearly  100?.     It  was  held  that  the  contract 
was  not  one  the  amount  of  which  exceeded  50/.,  because  at  the 
time  it  was  entered  into  the  parties  had  not  ascertained  tliat  the 
amount  would  exceed  50/. ;  that  the  contract  did  not  requii'o  to  be 
under  seal ;  and  that  the  urban  authority  was  liable  to  pay  the 
fees  of  the  plaintiff. 

This  case  is  of  considerable  importance  to  engineers  and' 
architects,  who  are  often  engaged  by  local  authorities  to 
advise  on  improvements  at  so  much  per  day.     Suppose, 
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for  instance,  a  local  board  require  a  report  on  the  best 
means  of  supplying  water  to  their  district.  They  ask  an 
engineer  for  his  terms.  He  replies,  let  it  be  said,  five 
guineas  per  day.  The  board  then  agree  to  this  rate  of 
charge,  and  direct  him  to  proceed.  Now,  if  there  be 
nothing  to  show  at  the  outset  that  the  engineer's  account 
will  necessarily  exceed  50/.,  and  that  the  parties  contem- 
plated this  result,  the  engineer  can  recover,  on  the  autho- 
rity of  Eaton  v.  Basker,  even  though  the  account  did  in 
fact  considerably  exceed  50/. 

It  is  to  be  observed  that  it  is  the  contract  itself  which  is 
to  be  under  seal ;  in  other  words,  the  Act  requires  con- 
tracts for  over  50/.  to  be  by  deed.  It  is  not  enough  that 
the  terms  of  the  contract  are  set  forth  in  a  petition  or 
other  instrument  which  has  the  seal  of  the  local  board 
upon  it,  but.  which  is  not  itself  the  contract,  nor  in  any 
proper  sense  a  deed.  This  appears  from  the  recent  case 
of— 

60  L.  J.  The  Tunhridge  Wells  Improvement  Commissioners  v.  The  South- 

^rr?'  ^'^^*  borough  Local  Board.  There  the  plaintiffs  agreed  to  transfer  certain 
land  to  the  defendants  on  condition  that  defendants  adopted  a 
certain  road,  and  dedicated  it  to  the  public.  The  agreement  was 
not  under  seal,  but  the  terms  of  it  appeared  in  a  petition  which 
bore  the  common  seals  of  both  plaintiffs  and  defendants.  The  cost 
of  completing  the  road  was  over  oOZ.  Inter  alia,  Kay,  J.,  held 
that  the  contract  did  not  satisfy  the  requirements  of  the  Public 
Health  Act,  s.  174,  sub-s.  1.  He  said,  in  delivering  judgment: 
' '  A  contract  under  seal  must  be  a  deed.  .  .  .  Who  ever  heard 
that  a  petition  which  happens  to  be  under  seal  is  a  deed  ?  If  an 
Act  of  Parliament  requires  that  a  contract  shall  be  entered  into 
under  the  seal  of  a  public  body,  it  requires  that  form  of  document 
in  the  shape  of  a  contract  which  is  a  deliberate  act,  the  solemnity 
of  which  shall  be  evidenced  by  its  being  under  seal." 

Contracts  with  School  Boards. — A   third   statutory  ex- 
ception to  the  rule  that  corporations  cannot  contract  except 
33  &  34  Vict,    under  seal,  may  just  be  mentioned.     By  the  Elementary 
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Education  Act  of  1870,  school  boards  are  declared  bodies  c  75,  b.  30, 
corporate ;  by  sect.  35  of  that  Act,  they  are  given  the 
power  of  appointing  clerks,  treasurers  and  other  necessary 
officers ;  and  by  rule  7,  Third  Schedule  of  that  Act,  they 
may  appoint  any  officer  "  by  means  of  a  minute  of  the 
board,  countersigned  by  the  chairman,  and  countersigned 
by  the  clerk  (if  any)  of  the  board,  and  any  appointment 
so  made  shall  be  as  valid  as  if  it  were  made  under  the  seal 
of  the  board." 

In  Scott  V.  The  Great  and  Little  Clifton  School  Board,  the  question  L.  R.  14 
arose  whether  an  architect  employed  to  superintend  the  erection  of  Q-  B.  D.  500. 
a  board  school  was  a  necessary  officer  under  sect.  35,  and  conse-  ^        ' 
quently  capable  of  being  appointed  by  a  minute  of  the  board  not 
under  seal.      Defendants'   counsel  argued  that  the   section  and 
schedule  were  intended  to  apply  only  to  permanent  officers  of  the 
board,  and  not  to  such  as  were  retained  merely  to  superintend 
temporary    work,   and    he    referred   to    the    cases    of    Clarke  v.  Supra. 
Guardians  of  Cuckjitld  Union,  and  Yotingey.  The  Mayor,  &c.  of  Royal 
Leamington    Spa.     Mathew,   J.,   who  tried  the  case    without  a 
jury,  held  that  the  work  done  under  the  contract  was  incidental 
to  the  purposes  of  the  corporation,  and  that  it  had  been  canied  out 
with  the  knowledge  of  the  defendants,  and  that  the  defendants  had 
got  the  benefit  of  it ;  under  these  circumstances,  he  held  that  the 
plaintiff  came  within  the  thirty-fifth  section  of  the  Act  and  rule  7 
of  the  schedule,  and  could  be  appointed  by  minute  and  without 
seal. 

To  return  to  the  consideration  of  contracts  with  corpo- 
rations in  general. 

Mutuality  in  Contracts  by  Corporations. — It  is  to  be 
noticed  that  wherever  the  seal  of  a  corporation  or  urban 
authority  is  necessary  to  make  the  contract  binding  as 
against  the  corporation  or  urban  authority,  it  is  also 
necessary  to  make  it  binding  as  against  the  contractor. 
This  appears  from  the  two  following  cases : — 

The  case  of  The  Mayor  of  Kidderminster  v.  Ilardtvick  was  aa  L.  R.  9  Ex. 

follows: — The  plaintiffs  were  a  coi*poration  and  local  board,  and  ^^'    (1878) 
they  p\it  up  certain  tolls  for  sale  by  auction.     The  defendant  was 
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the  highest  bidder,  and  was  declared  the  purchaser.      He  paid  a 

deposit,  and  signed  an  agreement  to  take  a  lease  of  the  tolls.      He 

failed,  however,  to  obtain  the  sureties  required  by  the  conditions  of 

sale,  and  applied  to  the  plaintiffs  to  return  the  deposit  which  he 

had  paid  at  the  auction.     The  plaintiffs  then  held  a  meeting,  and 

passed  a  resolution  reciting  the  sale  to  the  defendant,  the  terms, 

and  the  deposit  he  had  made.     The  corporate  seal  was  attached  to 

the  resolution.     On  action  being  brought  by  the  plaintiffs  against 

the  defendant  for  breach  of  contract,  it  was  held  that  the  contract 

being  one  which,  to  be  binding,  had  to  be  under  seal,  and  the 

defendant  having  repudiated  it  before  it  was  sealed,  the  plaintiffs 

could  not  recover  upon  it. 

L.  R.  14  In  Meliss  and  Pirn  v.  Shirley  Local  Board  the  circumstances  were 

n"^/^"^^!?'    rather  peculiar.      The  defendants  employed  the  plaintiffs  (one  of 
and  16  Q.  B.        ^         ^       ^^    .  ^     -    .  \J  i  i 

D.  446.  whom  was  their  own  salaried  surveyor)  to  prepare  plans  and  speci- 

(1885)  fications  for  certain  works  which  it  was  proposed  to   carry  out 

within  the  district.     The  agreement  was  not  under  seal.      While 

the  plans,  &c.,  were  in  progress,  but  sufficient  had  been  done  to 

exceed  oOZ.  in  value,  the  plaintiffs  applied  to  the  defendants  to 

affix  the  corporate  seal^  to  the  contract,  and  this  was  done.      The 

works,  however,  were  not  carried  out,  and  the  plaintiffs  were  not 

paid  their  fees.     On  action  brought,  Mr.  Justice  Cave  held  that  the 

plaintiffs  were  entitled  to  recover.     Here  the  ground  of  the  decision 

was  this  : — Neither  party  to  the  agreement  was  bound  by  it  until  it 

was  sealed.     At  the  time  it  was  sealed  part  of  the  work  was  not 

completed,  and,  as  the  plaintiffs  could  not  be  compelled  to  carry  it  out, 

their  promise  to  do  so  was  a  sufficient  consideration  to  support  the 

sealing  of  the  agreement.     This  case  was  subsequently  reversed  on 

another  point. 

Executed  Contracts  with  Corporations. — Where,  how- 
ever, the  contract  is  fully  executed  on  the  contractor's 
part,  and  the  corporation  or  urban  authority,  taking 
advantage  of  the  fact  that  the  contract  was  not  under 
seal,  refuses  to  pay,  it  appears  that  the  contractor  has 
no  remedy  whatever.  He  cannot  even  set  off  a  debt  due 
from  himself  to  the  corporation  or  urban  authority  as 
against  the  money  due  by  the  corporation  or  urban  autho- 
rity to  him.     This  was  decided  in 

6  M.  &  "W.  Mayor,  &c.  of  Ludloiu  v.  Charlton.     There  the  defendant  was  the 

815.    (1840)     tenant  of  the  plaintiffs,  and  in  arrear  of  rent  to  the  extent  of  some 
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165/.  He  had  contracted,  not  under  seal,  with  the  plaintiffs  U) 
alter  for  500/.  some  buildings  belonging  to  him,  in  the  way  desired 
by  the  plaintiffs.  After  the  alterations  had  been  made,  the  plaintiffs 
refused  to  pay,  and  the  defendant  attempted  to  set  off  the  155/. 
rent  arrears  against  the  sum  due  by  the  plaintiffs  to  him.  Held, 
that  he  could  not. 

But  if  a  municipal  corporation  or  an  urban  authority 
choose  to  pay  money  due  to  a  contractor  under  a  contract, 
not  binding  on  it  because  wanting  a  seal,  the  payment 
will  be  legal. 

In  Beg.  v.  Mayor,  &c.  of  Norwich ,  the  defendants  made  a  contract  30  W.  R.  762. 
within  the  Public  Health  Act,  not  under  seal,  for  the  construction  ^  ' 
of  a  street.  The  work  being  executed  to  their  satisfaction,  they 
resolved  to  pay  the  contractor.  One  Burgess,  a  town  councillor, 
applied  under  1  Yict.  c.  74,  s.  44,  for  a  certiorari  to  prevent  the 
defendants  paying  the  money  to  the  contractor,  on  the  ground  that 
it  was  a  misapplication  of  the  borough  funds.  Held,  that  it  was 
not  a  misapplication,  and  that  the  defendants,  though  not  legally 
bound  to  pay,  could  pay  legally. 

But  though  a  corporation  cannot,  subject  to  the  reserva- 
tions abeady  given,  bind  itself  except  by  contracts  under 
seal,  it  does  not  follow  that  every  contract  under  seal 
binds  it.  That  a  sealed  contract  may  bind  it,  the  seal 
must  be  affixed  by  due  authority,  and  the  contract  must 
not  be  tiltra  vires. 

Contracts  Ultra  Vires. — First,  with  regard  to  contracts 
ultra  viresy  in  the  words  of  the  Lord  Chancellor,  in 

The  Shrewsbury  and  Birmingham  Railway  Company  v.  The  North  6  H.  L.  Caaei, 
Western  Railway  Company,  **  Primd  facie  corporate  bodies  ai-o  ^^^'  ^^*f 
bound  by  all  contracts  under  theii'  common  seal.  When  the  legis- 
lature constitutes  a  corporation,  it  gives  to  that  body  prima  facie 
an  absolute  right  of  contracting.  But  this  prima  facie  right  does 
not  exist  in  any  case  where  the  contract  is  one  which,  from  the 
nature  and  object  of  incorporation,  the  corporate  body  is  expressly 
or  impliedly  prohibited  from  making ;  such  a  contract  is  said  to  bo 
ultra  rivi'S.^' 
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Authority  to  seal. — With  regard  to  proper  authority  for 

affixing  the  seal  two  cases  may  be  referred  to.     The  first 

of  these  is 

L.  R.  2  Ex.  D'Arcy  v.  Tamar,  &c.  Railway  Company.     The  directors  of  this 

168.  (  867)  company  acted  under  the  powers  conferred  by  the  Companies 
Clauses  Consolidation  Act,  1845,  and  the  prescribed  number  of 
directors  necessary  to  form  a  quorum  was  three.  The  secretary 
affixed  the  seal  of  the  company  to  a  bond  by  the  written  authority 
of  two  directors  obtained  at  a  private  interview.  At  another  private 
interview  the  secretary  got  a  promise  from  a  third  director  to  sign 
the  written  authority.  The  company  being  sued  upon  the  bond,  it 
was  held  that  the  seal  of  the  company  was  affixed  without  lawful 
authority,  and  that  the  company  were  therefore  not  liable  upon  the 
bond. 
L.  R.  3  Ch.  •  In  the  case  of  The  Contract  Corporation,  ex  parte,  a  transfer  of 
105.  (1867)  shares  in  a  banking  company  was  made  to  the  Contract  Corporation, 
and  the  seal  of  the  latter  company  was  affixed  to  the  transfer 
without  any  resolution  of  the  board  of  directors,  but  by  the  direc- 
tion of  the  three  persons  who  had  the  chief  management  of  the 
affairs  of  the  Contract  Corporation.  The  banking  company  after- 
wards went  into  liquidation,  and  a  question  arose  whether  the 
Contract  Corporation  were  shareholders  in  it.  It  was  held  that  the 
Contract  Corporation  were  shareholders,  and  that  the  seal  had  been 
affixed  with  due  authority. 

Precautions  in  dealing  with  Corporations. — As  a  rule, 
however,  the  employment  of  an  engineer  or  architect  is  not 
of  such  a  character  as  to  fall  within  the  exceptions  to  the 
general  rule  that  corporate  contracts  must  he  under  seal. 
The  services  of  the  professional  man  cannot  he  classed  as 
necessaries,  or  as  heing  required  to  enahle  corporate  hodies 
to  discharge  their  functions  and  duties.  Hence,  most  of  the 
o'  ?'  T)  ^2q  ^^^^^  referred  to,  with  the  exception  of  Eaton  v.  Basker,  are 
important  rather  to  the  contractor  than  to  the  engineer. 

In  passing  away  from  the  question  of  the  retainer  of  tlie 
engineer  or  architect,  it  will  he  well  to  hear  in  mind  the  suh- 
stance  of  the  ohservation  made  hy  Martin,  B.,  in  the  case  of 

15  Jur.  830.  Williams    v.    The     Chester    and    Holyhead    Railway    Company. 

^^^^)  ''We  cannot  conclude  without  calling  attention  to  the  extreme 

imprudence  of  persons  dealing  with  railway  or  other  companies 


REMUNERATION. 

upon  letters  or  documents  signed  by  the  secretaries  of  such  com- 
panies. There  is  no  reason  to  suppose  that  any  fraud  was  intended 
in  this  case,  but  the  consequences  to  the  plaintiff  are  the  same  as  if 
the  gross  fraud  had  been  practised  upon  him  of  the  directors 
authorizing  one  contract,  and  their  secretary  knowingly  communi- 
cating one  varying  from  it  to  him.  He  not  unnaturally  supposed 
that  the  contract  as  contained  in  the  letters  of  the  15th  and  the 
19th  October  was  the  contract  of  the  company ;  but  in  consequence 
of  this  contract  not  being  authorized  by  the  resolution  of  the 
29th  July,  which  he  most  probably  never  saw,  it  is  not  binding 
upon  the  company,  and  he  has  failed  in  his  suit  upon  it. 

' '  Persons  dealing  with  those  companies  should  always  bear  in  mind 
that  such  companies  are  corporations,  bodies  essentially  different 
from  an  ordinary  partnership  or  firm,  for  all  purposes  of  contracts, 
and  especially  in  respect  of  evidence  against  them  on  legal  trials, 
and  should  insist  upon  these  contracts  being  by  deed  under  the  seal 
of  the  company,  or  signed  by  the  directors  in  the  manner  prescribed 
by  the  Act  of  Parliament.  There  is  no  safety  or  security  for  any 
one  dealing  with  such  a  body  upon  any  other  footing.  The  same 
observation  also  applies  in  respect  of  any  variation  or  alteration  in 
a  contract  which  has  been  made." 

Remuneration. — Civil  engineers  and  architects  employed 
to  design  and  superintend  the  execution  of  works  and 
building,  are  generally  paid  by  a  commission  of  so  much 
per  cent,  on  the  outlay.  The  rate  per  cent,  varies  accord- 
ing to  the  amount  of  the  expenditure,  but  for  worts  and 
buildings  of  moderate  cost  the  commission  is  usually  at 
the  rate  of  five  per  cent.  This  rate  has  become  so  well 
recognized,  that  in  cases  where  the  fees  payable  to  the  pro- 
fessional man  have  not  been  definitely  arranged,  the  latter 
can  generally  show,  when  the  client  disputes  the  amount, 
that  five  per  cent,  commission  is  a  reasonable  sum  to 
charge,  and  that  it  is  generally  adopted  in  the  profession. 
In  matters,  however,  requiring  more  than  ordinary  skill, 
as  in  the  case  of  the  design  of  high- class  fittings,  and 
furniture  for  a  mansion,  the  architect  would  be  entitled 
to  charge  at  a  higher  rate  than  five  per  cent,  on  the  cost. 
For  such  special  work  the   charge  should  bo  by  time. 
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Quantity  surveyors  are  also  paid  by  a  per-centage  rate  on 
the  amount  of  the  accepted  tender,  and  this  rate  varies 
according  to  the  magnitude  of  the  work  proposed. 

There  are,  however,  very  many  cases  where  engineers 
and  architects  are  employed,  and  no  works  are  carried  out. 
For  professional  services  in  these  cases,  the  remuneration  is 
by  the  day.  The  rate  of  charge  will,  of  course,  vary 
according  to  the  standing  of  the  engineer  or  architect.  A 
professional  man  may  charge  what  he  likes  for  his  time, 
provided  he  gives  his  client  express  notice  of  his  rate  of 
charge.  But  where  there  is  no  agreement  between  the 
parties  as  to  fees,  the  professional  man  will  be  held 
entitled  to  reasonable  remuneration  for  the  service 
rendered.  What  is  reasonable  will  be  a  question  for  a 
jury  or  for  the  judge  sitting  alone,  and  the  engineer  or 
architect  enforcing  payment  of  his  fees  by  action  will  be 
required  to  show  that  his  charges  are  reasonable  and  proper, 
by  putting  forward  members  of  his  profession  to  say  that 
his  charges  are  fair  and  in  accordance  with  the  custom  in 
the  profession. 

But  it  sometimes  happens  that  a  client  admits  that  the 
rate  charged  per  day  is  reasonable,  but  alleges  that  too 
much  time  has  been  spent  on  the  work.  This  objection 
can  only  be  met  by  having  a  carefully  kept  office  diary  by 
which  it  can  be  shown  that  all  the  time  charged  for  has 
been  spent  bond  fide  on  the  work ;  and  it  may  also  be 
necessary  to  produce  the  evidence  of  experts  to  show  that 
the  time  charged  against  the  client  is  fair  and  reasonable, 
having  regard  to  the  extent  and  character  of  the  work. 

As  abeady  pointed  out  the  rate  of  payment  to  engineers 
and  architects  per  day  will  vary  with  the  degree  of  eminence 
of  the  person  employed ;  but  a  rate  of  3/.  3s.  per  day  may 
be  regarded  as  about  the  lowest  fee  for  a  professional  man 
of  fair  standing.     This  fee  is  generally  allowed  by  the 


REMUNERATION. 


21 


masters  in  taxing  party  and  party  costs  in  cases  where 
engineers  or  architects  have  been  engaged  as  witnesses. 

The  Institution  of  Civil  Engineers  has  never  issued  any 
rules  or  suggestions  on  the  subject  of  fees.  The  members 
are  left  to  their  own  views  on  the  matter,  and  perhaps  it  is 
best  so.  It  would  be  a  matter  of  extreme  difficulty  to 
arrange  a  scale  of  professional  charges  that  would  be 
satisfactory  to  all  the  members,  varying  so  much  as  they  do 
in  their  degree  of  professional  eminence. 

Architects,  however,  have  the  benefit  of  a  set  of  rules 
dealing  with  professional  charges  which  has  been  issued 
by  the  Eoyal  Institute  of  British  Architects.  But  these 
rules  have  no  biading  effect  in  law,  unless  they  are  made 
part  of  the  agreement  between  the  architect  and  his  client. 
At  the  same  time  they  may,  in  case  of  disputes,  be  referred 
to  as  showing  the  rates  of  charges  customary  in  the  pro* 
fession. 

These  rules  are  now  quoted  in  full. 


PROFESSIONAL  PEACTICE  AND  CHARGES  OF 
ARCHITECTS. 

Schedule  sanctioned  by  the  Royal  Instittjte  op  British 
Architects,  and  confirmed  at  a  General  Conference  of 
Architects  of  the  United  Kingdom,  1872. 


The  usual  re- 
muneration is 
at  5  per  cent, 
commission 
besides  ex- 
penses, 


except  for  de- 
corative work. 


The  usual  remuneration  for  an  arcliitect's  services, 
except  as  hereinafter  mentioned,  is  a  commission 
of  5  per  cent,  on  the  total  cost  of  the  works 
executed  from  his  designs ;  besides  which  all 
travelling  and  other  incidental  expenses  inciurod 
by  the  architect  are  paid  by  the  employer,  who 
may  be  also  charged  for  time  occupied  in 
travelling  if  the  work  bo  executed  at  a  con- 
siderable or  inconvenient  distance,  or  if  more 
than  ordinary  personal  attendance  is  required. 

But  for  all  works  ia  which  tho  expenditure  is 
mainly  for  skilled  labour  and  not  for  materials, 
e.  g.  in  designs  for  tho  fittings  ^nd  furniture  of 
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Eepetition  in 
some  cases 
justifies  a 
lower  rate, 


and  small  out- 
lay a  higher 
rate  of  per- 
centage. 


Commission  is 
to  be  reckoned 
as  if  for  new 
materials  and 
a  builder 
employed, 
chargeable  on 
all  executed, 
and  2|  per 
cent,  on  all 
omitted  work. 

An  architect 
always  en- 
titled to 
payments  on 
account. 


3. 


4. 


buildings,  for  thoir  decoration  with  painting  or 
mosaic,  for  their  sculpture,  for  stained  glass, 
and  other  like  works,  the  architect's  charge  is 
not  made  by  way  of  commission  on  the  cost, 
but  should  be  regulated  by  special  circumstances 
and  conditions. 

Wlien  several  similar  but  distinct  buildings  are 
erected  at  the  same  time  from  a  single  specifica- 
tion and  one  set  of  drawings  and  under  one 
contract,  the  commission  of  5  per  cent,  should 
be  charged  on  the  cost  of  one  such  building, 
and  a  modified  arrangement  should  be  made  in 
respect  of  the  others. 

In  works  of  small  value,  say  £500  in  amount, 
5  per  cent,  is  not  remunerative,  and  the  charge 
should  be  by  time,  or  by  an  ascending  scale 
reaching  10  per  cent,  for  works  under  £100. 

The  commission  is  reckoned  upon  the  total  costs 
of  the  works,  valued  as  if  executed  by  a  builder, 
and  of  new  materials.  2^  per  cent,  is  charged 
upon  any  works  originally  included  in  the  con- 
tract, but  subsequently  omitted  in  execution. 
This  is  exclusive  of  the  charge  for  measuring 
extras  anci  omissions. 

The  architect  is  entitled  during  the  progress  of 
the  building  to  payment  on  account  at  the  rate 
of  5  per  cent,  on  the  instalments  paid  to  the 
builder,  or  otherwise  to  half  the  commission  on 
the  signing  of  the  contract,  or  the  commence- 
ment of  the  works,  and  the  remainder  by  instal- 
ments as  above. 

N.B. — The  terms  of  payment  adopted  by  her 
Majesty's  Office  of  Works  and  Public  Buildings 
may  also  be  taken  as  an  equitable  method  of 
payment  on  account,  viz. : — 

One-third  part  of  the  commission  shall  be 
paid  to  the  architect  immediately  after  the 
signing  of  the  contract ; 
One-third  part  shall  be  paid  to  the  architect 
as  soon  as  one-half  of  the  contract  sum  has 
been  paid  to  the  builder  ; 
And  the  remaining  one-third  part  shall  be 
paid  to  the  architect  after  the  final  payment 
to  the  builder. 
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Charge  for 
special  ser- 
vices. 


and  material 
alterations  of 
plan  by  time. 


8. 


Charge  for  9. 

plans  and 
specification 
only  half  the 
commission, 
adding  one- 
half  per  cent, 
if  tenders  are 
obtained. 

Alterations  to  10, 
premises  may 
be  charged  at 
higher  rate. 


The  commis- 
sion covers 
sketches, 
plans,  details, 
one  set  trac- 
ings, and 
duplicate 
specification, 
instructions, 
Buperintend- 
ence,  examin- 
ing accounts, 


11 


Tho  above  charges  do  not  cover  professional  eer- 
vices  in  connection  with  negociations  for  site, 
in  surveying  it  and  taking  levels,  in  making 
surveys  and  plans  of  buildings  to  be  altered,  in 
arrangements  respecting  pai-ty  walls  or  right  of 
lights,  nor  services  incidental  to  arrangements 
consequent  upon  the  failure  of  builders  whilst 
carrying  out  work,  or  in  cases  of  subsequent 
litigation ;  but  all  such  services  are  charged  for 
in  addition. 

If  the  employer,  after  having  agreed  to  a  design, 
and  had  the  contract  drawings  prepared,  should 
have  material  alterations  made,  whether  before 
or  after  the  contract  is  prepared,  an  extra 
charge  should  be  made,  unless  such  alterations 
are  rendered  necessary  by  an  imreasonable 
excess  in  the  builder's  tender  beyond  the 
architect's  approximate  estimate. 

If  the  architect  should  have  drawn  out  the  ap- 
proved design  complete,  with  plans,  elevations, 
sections  and  specification,  tho  charge  is  half  the 
commission  upon  the  estimated  cost.  If  he 
should,  in  addition,  have  procured  tenders  in 
accordance  with  the  instruction  of  his  employer, 
the  charge  is  one-half  per  cent,  extra. 

For  works  in  the  alteration  of  premises,  a  special 
charge  may  be  made  on  account  of  the  special 
difficulties  and  trouble  generally  involved. 

The  following  are  the  professional  sei-vices  included 
in  the  ordinary  charge  of  5  per  cent. : — 

The  requisite  preliminary  sketches,  drawings 
and  specifications  sufficient  for  an  estimate  and 
contract. 

Detailed  drawings  and  instructions  for  exe- 
cution. 

One  set  of  tracings  and  duplicate  specification. 

General  superintendence  of  works  (exclusive 
of  clerk  of  the  works). 

Examining  and  passing  the  accounts,  exclu- 
sive of  measuring  and  making  out  oxti*as  and 
omissions. 
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also  approxi-    12. 
mate  estimate, 


The  usual 
charge  per 
day. 


13, 


All  payments    14. 
to  architect  to 
be  from  em- 
ployer. 


Quantities.        15. 


Ownership  of   16. 
drawings. 


Estates.  17. 


18. 


19. 


No  additional  remuneration  is  due  for  making  an 
approximate  estimate,  such  as  may  be  obtained, 
for  instance,  by  cubing  out  the  contents.  If  a 
detailed  estimate  be  required  by  the  employer, 
an  additional  per-centage  charge  may  be  made. 

The  charge  per  day  made  by  architects  depends 
upon  their  professional  position,  the  minimum 
charge  being  three  guineas  per  day. 

The  above  payments  alluded  to  in  this  document 
are  to  be  made  by  the  employer  to  the  architect, 
who  is  not  to  receive  commission  or  payment  of 
any  kind  from  the  builder,  or  any  tradesman,  in 
respect  of  works  executed  under  the  architect's 
direction. 

"When  an  architect  supplies  builders  with  quanti- 
ties, on  which  to  form  tenders  for  executing  his 
designs,  he  should  do  so  with  the  concurrence  of 
his  employer,  and  it  is  desirable,  when  practic- 
able, that  the  architect  should  be  paid  by  him 
rather  than  by  the  builder,  the  cost  of  such 
extra  labour  not  being  included  in  the  commis- 
sion of  5  per  cent. 

In  respect  of  the  ownership  of  drawings  and 
specifications,  it  has  hitherto  been  the  general 
custom  for  the  architect  to  be  paid  for  their  use 
only,  those  documents  remaining  his  property. 

N.B. — In  case  of  sketches  for  works  abandoned, 
this  custom  is  recognized  by  Her  Majesty's 
Office  of  Works  and  Public  Buildings.  No 
authoritative  decision  in  the  Courts  of  law  has, 
however,  as  yet  been  given  on  the  subject ;  it  is 
therefore  desirable,  for  the  present  at  least,  that 
the  architect  should  have  a  distinct  under- 
standing with  his  employer  on  this  point. 

The  charge  for  taking  a  plan  of  an  estate,  laying 
it  out,  and  arranging  for  building  upon  it, 
should  be  regulated  by  the  time,  skill  and 
trouble  involved. 

For  actually  letting  the  several  plots  (in  ordinary 
cases)  a  sum  not  exceeding  a  whole  year's 
ground  rent  may  be  charged. 

Por  inspecting  the  buildings  during  their  progress 
(so  far  as  may  be  necessary  to  ensure  the  con- 
ditions being  fulfilled)  and  finally  certifying  for 
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20. 


21. 


Valuations.       22. 


Pilapidations.  23. 


lease,  the  charge  should  be  a  per-centage  not 
exceeding  one-half  per  cent,  up  to  £5,000,  and 
above  that  by  special  arrangement. 

All  the  above  fees  to  be  exclusive  of  travelling 
expenses,  and  time  occupied  in  travelling,  as 
before  mentioned. 

The  charge  for  the  above  does  not  include  the 
commission  for  preparing  specification,  directing, 
superintending  and  certifying  the  proper  forma- 
tion of  roads,  fences  and  other  works  executed 
at  the  cost  of  the  employer,  nor  for  putting  the 
plans  on  the  leases. 

The  following  definite  charges  are  recognized  for 
valuation  of  property : — 

The  charge  throughout  is  1  per  cent,  on  the 
first  £1,000,  and  half  per  cent,  on  the  remainder 
up  to  £10,000.  Below  £1,000,  and  beyond 
£10,000,  by  special  arrangement. 

These  charges  do  not  include  travelling 
expenses,  nor  attendance  before  juries,  arbi- 
trators, &c. 

The  charge  for  estimating  dilapidations  is  5  per 
cent,  on  the  estimate,  and  in  no  case  less  than 
two  guineas. 


J.  MACVICAR  ANDERSON,  Hon.  Sec. 
WILLIAM  H.  WHITE,  Secretary, 

Royal  Institute  of  British  Architects, 
9,  Conduit  Street,  Hanover  Square,  London,  W. 

Re-issue  :  31st  March,  1882. 


1888. 


The  case  of  Kerr  v.  Sandys  may  be  of  interest,  as  showing  Building 
jthe  views  a  learned  judge  and  jury  took  of  an  architect's  charges.  News,  2  July, 
The  caso  was  tried  before  Huddloston,  B.,  and  a  special  jury. 
^The  plaintiff  was  an  architect,  and  claimed  the  sum  of  1,541/.  10s., 
less  200Z.  paid  on  account,  for  fees  in  respect  of  the  preparation  of 
)lans  and  specification  of  a  house  proposed  to  be  erected  in  the  Lake 
[District.  The  works  had  not  boon  carried  out,  but  rough  quantities 
been  prepared  by  the  plaintiff.     There  was  some  uncertainty 
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as  to  the  amount  wliicli  the  defendant  wished  to  spend  on  the  house. 

The  plaintiff's  estimate  came  to  28,000?.,  but  he  pointed  out  in  his 
report  to  the  defendant  that  the  outlay  could  be  reduced  by  striking 
out  a  number  of  items.  The  work  had  been  spread  over  a  period  of 
nearly  three  years.  The  defendant  offered  2^  per  cent,  on  an 
estimated  expenditure  of  20,000/.,  which  came  to  oOOl.  The  plain- 
tiff charged  2|-  per  cent,  for  the  plans,  also  a  lump  sum  for  changes 
made  in  the  plans  at  defendant's  request,  and  a  further  sum  in 
addition  for  the  rough  quantities,  making  in  all  1,541?.  10s.  The 
learned  judge  thought  the  2^  per  cent,  should  cover  all  changes  in 
the  plans.  The  defendant  lodged  750?.  in  Court,  over  and  above  the 
200?.  paid  on  account.  The  jury  found  a  verdict  for  the  defendant 
proprietor. 

Written  Agreement. — Before  passing  from  this  part  of 
tlie  subject,  it  must  be  pointed  out  that  when  undertaking 
any  professional  employment  engineers  and  architects 
should,  if  possible,  have  a  written  agreement  with  their 
.  clients,  setting  forth  the  duty  undertaken,  the  amount  of 
the  fees,  and  the  times  of  payment.  Provision  should  also 
be  made  for  possible  disputes.  When  a  formal -agreement 
cannot  be  arranged — and  many  clients  have  a  strong  objec- 
tion to  signing  agreements — the  engineer  or  architect  should, 
before  beginning  work,  write  a  letter  to  the  client  reciting 
the  terms  and  other  details ;  and  if  the  client  allows  the 
work  to  proceed  without  stipulating  for  any  alteration  in 
the  terms  thus  stated,  he  will  be  bound  by  the  letter,  pro-, 
vided  the  contract  does  not  come  within  the  Statute  of 
Frauds.  (See  p.  2,  supra.)  Where  it  does  come  within  that 
statute,  the  architect  should  insist  on  a  written  acceptance 
of  his  proposal,  as  otherwise  the  client  would  not  be  bound. 

In  accepting  a  retainer  from  a  corporation,  the  profes- 
sional man  should  be  satisfied  that  the  work  entrusted  to 
him  is  not  ultra  vires  of  the  corporation.  He  should  also 
take  care  that  the  agreement  is  under  seal,  and,  in  the 
case  of  companies,  that  the  directors  or  agents  employing 
him  have  been  duly  authorized  to  that  effect. 


WRITTEN  AGREEMENT.  27 

A  short  letter  of  terms  and  a  form  of  agreement  are 
now  appended  for  the  guidance  of  persons  undertaking 
professional  employment. 

Form  of  Letter  of  Terms. 

Dear  Sir,       proposed  Villa  at  Margate. 

With  reference  to  our  interview  of  the  inst. ,  when  you 

instructed  me  to  act  as  architect  in  connection  with  the  erection 
of  your  intended  villa  at  Margate,  I  think  it  will  prevent 
possible  misunderstandings  if  I  state  shortly  in  writing  the 
terms  we  verbally  agreed  upon. 

I  shall  prepare  the  di-awings  and  specification  necessary  to 
permit  of  a  contract  being  entered  into  for  the  execution  of  the 
intended  works,  and  alter  and  amend  those  documents,  if  so 
required,  to  meet  your  approval.  I  shall  arrange  for  letting 
the  contract,  superintend  the  works  during  execution,  and  wind 
up  the  accounts. 

My  fees  to  be  by  commission  at  the  rate  of  5  per  cent,  on  the  See  pp.  19,  21. 
total  cost  of  the  works  in  full  for  all  services  rendered  by  me, 
and  paid  as  follows : — 2^  per  cent,  on  the  signing  of  the  con- 
tract, 1^  per  cent,  when  works  two-thirds  executed,  and  the 
balance,  viz.,  1}  per  cent.,  within  two  months  after  the  date 
of  my  final  certificate  to  the  builder. 

Further,  you  are  to  pay  the  wages  of  the  clerk  of  works, 
should  one  be  found  necessary ;  and  in  case  you  do  not  proceed 
with  the  erection  of  the  intended  villa  within  six  months  after 
the  drawings  and  specifications  have  been  completed  and  finally 
amended  as  you  may  require,  I  am  to  receive  for  them  2^  per  See  pp.  24  46. 
cent,  on  the  total  estimated  cost,  and  those  documents  are  then 
to  become  your  property. 

In  case  of  any  dispute  arising  between  us,  the  same  to  be 
determined  by  a  person  nominated  by  the  President  for  the 
time  being  of  the  Eoyal  Institute  of  British  Architects,  whose 
decision  upon  all  matters,  including  costs,  shall  bo  binding 
upon  both  of  us. 

I  am  now  about  to  begin  the  preparation  of  the  drawings, 
which  I  hope  to  bo  able  to  submit  in  draft  in  about  a  week, 
and  should  I  not  hear  from  you  to  the  contrary,  I  shall  take  it  See  p.  26. 
that  you  approve  of  the  foregoing. 

Tnos.  Brown,  Esq.  '^^^^'  ^^'> 

Sea  View,  Margate.  • 
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Form  of  Agreement  between  a  Civil  Engineer  and  a  Local 

Board. 

See  p.  5.  An  Agreement  entered  into  this  day  of  1889,  between 

A.  B.,  of  No.      ,  Victoria  Street,  in  tlie  city  of  Westminster,  and 
county  of  Middlesex,  Civil  Engineer,  of  tlie  first  part  and  herein- 
after called  the  Engineer,  and  the  Local  Board  of  Health,  acting  as 
■  the  Urban  Sanitary  Authority,  for  the  town  and  district  of  , 

in  the  county  of  Lancaster,  and  their  successors  in  office,  of  the 
second  part  and  hereinafter  called  the  Local  Board. 

Whereas  the  said  Local  Board  under  and  by  virtue  of  the  autho- 
rity vested  in  them  by  the  Public  Health  Act,  1875,  being  about  to 
execute  certain  works  for  the  extension  and  improvement  of  the 
sewerage  of  the  said  town  of  ,  have  requested  the  said  engineer 

to  prepare  the  necessary  drawings,  specifications,  and  estimates  for 
the  said  intended  works,  and  to  superintend  the  same  during  their 
execution,  and  the  said  engineer  has  consented  to  undertake  and 
carry  out  the  same  : 
See  p.  3,  Now  these  presents  witness,  that  in  consideration  of  the  payments 

to  be  made  to  him  by  the  said  Local  Board  as  hereinafter  provided, 
the  said  engineer  agrees  with  the  said  Local  Board  as  follows  :  that 
is  to  say. 

That  he,  the  said  engineer,  will  take  all  levels,  make  all  surveys, 
and  prepare  all  drawings,  specifications,  and  estimates  of  the  said 
intended  works,  to  such  scales  and  with  such  particulars  as  may  be 
necessary  to  enable  the  said  Local  Board  to  obtain  the  sanction  of 
the  Local  Government  Board  to  the  same ;  and  also  to  permit  of 
the  said  Local  Board  entering  into  a  contract  or  contracts  for  the  due 
execution  of  the  said  intended  works,  and  to  alter  and  amend 
the  said  drawings,  specifications,  and  estimates  as  may  be  required 
by  the  said  Local  Board  or  the  said  Local  Government  Board. 

And  he,  the  said  engineer,  further  agrees  to  attend  the  meetings 
of  the  said  Local  Board  from  time  to  time  to  which  he  may  be  sum- 
moned in  writing  by  the  clerk,  and  to  assist  and  advise  the  said 
Local  Board  in  all  matters  relating  to  the  design  and  execution  of 
the  said  intended  works,  and  also  to  attend  and  assist  at  any  local 
inquiries  with  respect  to  the  said  intended  works  which  may  be  held 
by  order  of  the  Local  Government  Board,  and  also  to  attend  and 
give  evidence  at  any  arbitration  held  to  determine  the  amount  of 
compensation  to  be  paid  to  all  persons  whose  lands  or  premises  may 
be  taken  or  injuriously  affected  by  the  execution  of  the  said 
intended  works. 

And  the  said  engineer  further  agrees  to  aid  and  advise  the  said 
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Local  Board  in  entering  into  a  contract  for  the  execution  of  the 
said  intended  works,  and  to  superintend  the  same  during  their 
execution,  by  means  of  periodic  inspections  from  time  to  time,  as 
may  be  necessary,  and  to  report  on  the  progress  thereof  to  the  said 
Local  Board,  and  to  issue  periodical  certificates  to  enable  the  said 
Local  Board  to  make  payments  from  time  to  time  to  the  contractor 
or  contractors  who  may  be  entrusted  with  the  execution  of  the 
said  intended  works,  and  to  assist  in  winding  up  all  accounts 
between  such  contractor  or  contractors  and  the  said  Local  Board. 

And  the  said  engineer  further  agrees  to  exercise  reasonable  skill 
and  diligence  in  the  discharge  of  the  foregoing  duties  so  undertaken 
by  him,  and  to  act  fairly  as  between  the  said  contractor  or  con- 
tractors and  the  said  Local  Board. 

And  in  consideration  of  the  due  discharge  by  him  of  the  duties  See  p.  3. 
so  undertaken,  the  said  Local  Board  agree  to  pay  to  the  said 
engineer  a  commission  at  the  rate  of  5  per  cent,  on  the  total  cost  of 
the  said  intended  works,  at  the  times  and  in  the  manner  following, 
that  is  to  say,  one  payment  at  the  rate  of  2^  per  cent,  on  the  total 
cost,  when  the  contract  for  the  said  intended  works  has  been 
entered  into,  a  second  payment  at  the  rate  of  1|^  per  cent,  on  the 
total  cost  when  two-thirds  in  value  of  the  said  intended  works 
have  been  executed,  and  a  third  and  final  payment  of  ^  per  cent^ 
on  the  total  cost  within  thi-ee  months  after  the  date  of  the  issue  of 
the  final  certificate  to  the  contractor  or  contractors  for  the  said  in- 
tended works  by  the  said  engineer ;  provided  that  in  case  the  said 
Local  Board  should  determine  not  to  proceed  with  the  said  intended 
works,  they  shall  pay  to  the  said  intended  engineer,  in  consideration 
of  the  preparation  by  him  of  the  said  drawings,  specifications,  and 
estimates,  the  sum  of  200?.,  and  the  said  documents  shall  thereupon 
become  the  property  of  the  said  Local  Board. 

And  it  is  further  agreed  by  and  between  the  said  parties,  that 
should  any  dispute  whatsoever  arise  between  them,  and  payment 
of  any  sum  of  money  be  claimed  by  the  one  party  from  the  other, 
and  such  payment  be  disputed,  all  such  claims  and  counterclaims, 
if  any,  shall  be  referred  to  the  determination  of  an  arbitrator  to  bo 
nominated  by  the  President  for  the  time  being  of  the  Institution  of 
Civil  Engineers,  on  the  request  of  either  of  the  parties,  and  the 
award  of  such  arbitrator  shall  be  conclusive  evidence  of  the  amount 
of  money,  if  any,  to  be  paid  by  the  one  party  to  the  other  in  settle- 
ment of  all  claims  and  counterclaims,  and  neither  of  the  said  parties 
shall  be  entitled  to  commence  or  maintain  any  action  at  law  or  suit 
in  equity  for  the  recovery  of  any  sum  of  money  claimed  from  the 
other  party  until  the  amount  of  such  claim  shall  have  been  referred 
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and  determined  as  hereinbefore  determined,  and  then  only  for  the 
amount  so  awarded ;  and  the  costs  of  the  said  reference  and  award 
shall  be  in  the  discretion  of  the  said  arbitrator,  and  the  reference 
shall  in  other  respects  be  subject  to  the  rules  and  conditions  usually- 
inserted  in  orders  of  reference  at  nisi  prius  if  the  parties  differ 
about  the  same;  and  this  clause  shall  be  deemed  to  be  a  submission 
See  sect.  1,       to  arbitration,  and  may,  on  the  application  of  either  of  the  parties, 
Arbitration       ^^^  made  a  rule  of  Court  in  any  division  of  her  Majesty's  High 
p.  206,  infra.    Court  of  Justice. 

In  witness  whereof  the  said  A.  B.  hath  hereunto  affixed  his 
hand  and  seal,  and  the  said  Local  Board  of  have  hereunto 

affixed  their  corporate  seal,  the  day  and  year  first  before  written. 

Signed,  sealed,  and  delivered  by  the  \ 

above-mentioned  A.   B.,   in  the  >      A.  B.  (Seal.) 

presence  of  .  ) 

Passed  under  the  corporate  seal  of 

the  said  Local  Board  of  >  in  }  (Seal.) 

the  presence  of 


Death  af  Engineer,  &c. — The  contract  of  employment 
between  the  engineer  or  architect  and  the  client  is,  on 
the  professional  man's  part,  a  personal  one,  and  it  is  put 
an  end  to  by  his  death.  Hence,  as  a  general  rule,  the 
engineer  or  architect's  rights  and  obligations  under  the 
E.  B.  E.  765.  contract  do  not  pass  at  death  to  his  representatives.  {Hull 
V.  Wright.)  Thus  where  the  engineer  or  architect  had 
contracted  to  perform  certain  work  for  a  lump  sum  and 
died  before  completion,  no  right  to  recover  the  fee  would 
pass  to  his  representative. 

But  the  case  is  different  where  the  work  is  to  be  paid  for 
in  instalments,  because  then  a  right  of  action  to  recover 
accrues  as  each  instalment  falls  due,  and  this  right  will 
pass  to  the  representative.      This  was  the  case  in 

L.  E.  2  Ex.  Siuhhs  v.  The  Holyiuell  Railway  Company.     There  the  defendants 

311;  36  L.  J.  retained    Stubbs  as  engineer  to  complete   certain  works.      The 

f  1867)    '  terms  were  that  he  was  engaged  for  fifteen  months'  service,  for  which 

he  was  to  be  paid  500?.  in  quarterly  instalments.     He  died  at  the 

end  of  nine  months.    Thi'ee  instalments  had  thus  accrued,  only  one 
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of  which  had  actually  been  paid.  His  administrator  brought  an 
action  to  recover  the  other  two.  It  was  held  that  ho  was  entitled 
to  recover.  Baron  Martin,  in  delivering  judgment,  said :  '  *  Suppose 
a  man  enters  into  a  contract  to  do  a  piece  of  work  for  a  certain  sum, 
then  if  he  die  before  he  completes  it  ho  can  recover  nothing,  not 
even  if  before  his  death  he  has  done  nine-tenths  of  it.  But  suppose 
that  the  contract  is  for  the  performance  of  a  certain  piece  of  work 
for  a  certain  sum  to  be  paid  at  the  rate,  say  of  oOL  a  month,  then 
the  person  employed  earns  50?.  at  the  end  of  each  succeeding  month. 
It  is  true  that  if  after  doing  a  portion  of  the  work  he  refused  to  do 
the  rest,  he  might  not  be  able  to  recover,  because  he  could  not  prove 
that  he  was  ready  and  willing  to  perform  his  part  of  the  contract. 
But  such  a  case  as  the  present  has  no  analogy  with  that  of  a  refusal 
by  the  person  employed  to  continue  the  performance.  The  contract 
no  doubt  is  ended  by  the  death  of  Stubbs,  but  only  in  the  sense 
that  the  act  of  Grod  has  made  further  performance  impossible. 
.  .  .  .  No  vested  right  of  action  is  taken  away  by  death. 
The  contract  is  at  an  end,  but  it  is  not  '  rescinded ; '  for  rescission 
is  the  act  of  two  parties,  not  of  one." 
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Death  of  the  Employer. — The  considerations  set  forth  in 

the  judgment  in  Stuhhs  v.  The  Holywell  Railway  Company 

do  not  apply  to  the  death  of  the  employer  hefore  the  work 

is  completed.     The  contract  on  his  side  is  not  a  personal 

one,  and  his  decease  does  not  prevent  its  being  carried  out. 

Accordingly  his  death  does  not  put  an  end  to  it.     The 

engineer  or  architect  is  entitled  to  complete  the  works,  and 

to  hold  the  estate  of  the  employer  liable  for  his  commis- 

fsion.     (Cooper  v.  Jarman.)  L.  R.  3  Eq. 

'  98.    (1866) 

Limitation  of  Liability. — It  is  generally  worthy  of  con- 
fiideration  when  an  engineer  or  architect  is  entering  into 
an  agreement  for  professional  employment,  whether  a 
limitation  should  not  be  attached  to  his  possible  liability 
under  the  contract.  Thus,  for  instance,  the  engineer  can 
only  earn  his  five  per  cent,  on  the  contract  sum  of,  say 
5,000/.,  or  in  all  250/.  That  is  provided  everything  goes 
right  and  smoothly.     But  possibly  something  may  go 
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wrong,  and  the  employer,  especially  if  the  work  is  being 
done  for  a  Board  of  Guardians,  may  be  inclined  to  blame 
the  engineer  for  his  own  and  the  contractors'  short-comings. 
This  may  eventually  result  in  a  claim  against  the  engineer 
of,  say  1,000/.  Then  the  position  of  the  engineer  is  this : 
he  may  possibly  earn  250/.,  and  he  may  possibly  lose 
1,000/.  on  the  transaction.  It  would  not  appear  unreason- 
able that  the  liability  should  not  exceed  the  total  amount 
of  fees. 
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Representation. — A  civil  engineer  or  architect  who  holds 
himself  out  as  ready  to  undertake  professional  employ- 
ment, thereby  represents  to  the  public  that  he  possesses 
the  skill  and  competence  required  to  enable  him  to  dis- 
charge efficiently  any  duty  or  work  which  may  be  en- 
trusted to  him  for  execution.  In  fact,  whenever  he  accepts 
a  retainer,  he  impliedly  warrants  that  his  work  will  be 
carried  out  with  reasonable  skill  and  care. 


Reasonable  Skill. — What  is  reasonable  skill,  is  a  question 
that  can  only  be  determined  on  a  consideration  of  the 
circumstances  of  each  case  as  it  arises.  What  under  one 
state  of  facts  would  not  be  reasonable  skill  under  another 
may  be  all  the  skill  that  the  client  is  entitled  to  expect.  Thus, 
jif  he  employ  a  country  surveyor  to  design  and  superintend 
the  erection  of  an  important  bridge,  and  is  quite  well  aware 
that  the  siu'veyor's.  experience  and  practice  have  only  ex- 
tended to  the  construction  of    simple   road  bridges  and 

M.  I) 
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culverts,  and  engages  the  surveyor  because  the  fees  will  be 
lower  in  amount  than  would  be  the  case  were  an  engineer 
of  experience  to  be  retained,  the  client  cannot  blame  the 
surveyor  if  matters  turn  out  unsatisfactorily.  A  very  high 
degree  of  skill  and  experience  can  only  be  obtained  by  the 
payment  of  higher  fees.  But  the  case  would  be  different  if 
the  surveyor  held  himself  out  as  having  great  experience 
and  sufficient  skill  to  enable  him  to  carry  out  the  important 
bridge  just  referred  to.  This  would  operate  as  a  warranty 
that  he  was  fully  competent  to  perform  successfully  the 
duty  undertaken,  and  if  he  failed  from  want  of  skill  and 
knowledge,  he  would  render  himself  liable  to  his  client 
for  this  want  of  skill.  The  rule  in  ordinary  cases  is 
stated  in, 

8  East,  352.  Scare  v.  Prentice,  where  Lord  EUenborough  said  that  "  an  or- 

^        '  dinary  degree  of  skill  was  necessary  for  a  surgeon  who  under- 

takes to  perform  surgical  operations — wkich  is  proved  by  the 
^I'rft?^^'^'  ^^^'  ^^^^  ^^  "Wilson,  and,  indeed,  by  all  analogous  authorities — in  the 
same  manner  as  it  is  necessary  for  every  other  man  to  have  it 
in  the  course  of  his  employment ;  as  the  farrier  who  undertakes  to 
cure  a  horse  must  have  common  skill  at  least  in  his  business,  and 
that  is  implied  in  his  undertaking." 

Those  observations  apply  with  equal  force  to  the  case  of 

the  employment  of   an  engineer   or  architect,  and  they 

will  be  found  to  be  fully  borne   out  by  the  following 

references. 

5  C.  B.  N.  S.        Harmer  v.   Cornelius  is   a  very  important  case,  as  it 

236 ;  28  L.  J.  .  .  J  r  ? 

C.  P.  85.  decides  two   points :  (1)  that   a   person   who   undertakes 

the  duties  of  a  skilled  occupation  must  have  reasonable 

skill ;  and  (2)  that  when  such  a  person  is  engaged  for  a 

definite  period,  his  incompetence  is  a  sufficient  justification 

for  his  dismissal  before  the  expiration  of  that  period. 

The  facts  of  the  case  were  as  follows : — Plaintiff  answered  the 
defendant's  advertisement  for  a  scene  painter,  and  was  engaged  by 
the  defendant  for  a  month  certain,  at  a  weekly  salary.     He  was 
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found  to  be  utterly  incompetent,  and  was  discharged  at  the  end  of 
the  first  week.  In  an  action  brought  by  him  against  the  defendant 
for  wrongful  dismissal,  the  jury  found  incompetence,  and  the  point 
was  reserved  whether  this  justified  the  defendant's  behaviour.  It 
was  held  that  it  did. 

Mr.  Justice  Willes,  in  delivering  judgment  for  the  defendant, 
said:  "When  a  skilled  labourer,  artizan,  or  artist  is  employed, 
there  is  on  his  part  an  implied  warranty  that  he  is  of  skill  reason- 
ably competent  to  the  task  he  undertakes — Spondes  peritiam  arti's. 
Thus,  if  an  apothecary,  a  watch  maker,  or  an  attorney,  be  employed 
for  reward,  they  each  impliedly  undertake  to  possess  and  exercise 
reasonable  skill  in  their  several  arts.  The  public  profession  of  an 
art  is  a  representation  and  undertaking  to  all  the  world  that  the 
professor  possesses  the  requisite  ability  and  skill.  An  express 
promise  or  express  representation  iq  the  particular  case  is  not 
necessary. 

"  It  may  be  that  if  there  is  no  general  skill,  and  no  particular 
representation  of  ability  or  skill,  the  workman  undertakes  no 
responsibility.  If  a  gentleman,  for  example,  should  employ  a  man 
who  is  known  to  have  never  done  anything  but  sweep  a  crossing, 
to  clean  or  mend  a  watch,  the  employer  probably  would  be  held  to 
have  incurred  all  risks  himself.  .  .  . 

**  The  next  question  is  this : — Supposing  that  when  the  skill  and 
competency  of  the  party  employed  are  tested  by  the  employment, 
he  is  found  to  be  utterly  incompetent,  is  the  employer  bound  never- 
theless to  go  on  employing  him  to  the  end  of  the  term  for  which  ho 
is  engaged,  notwithstanding  his  incompetence  ?  .  .  .  .  An  engineer 
is  retained  by  a  railway  company,  for  a  year,  to  drive  an  express 
train,  and  is  found  to  be  utterly  unskilful  and  incompetent  to  drive 
or  regulate  the  locomotive — are  the  railway  company  still  bound, 
under  pain  of  an  action,  to  enti-ust  the  lives  of  thousands  to  his 
dangerous  and  demonstrated  incapacity  ?  .  .  .  . 

"  Misconduct  in  a  servant  is,  according  to  every  day's  experience, 
a  justification  of  a  discharge.  The  failure  to  afford  the  requisite 
skill  which  had  been  expressly  or  impliedly  promised,  is  a  breach 
of  legal  duty,  and  therefore  misconduct.  The  rule  of  tlie  civil  law, 
*  Imperitia  adnumeratnr '  applies." 

And  again,  in  Duncan  v.  BlundtU :  Here  the  defendant  employed  3  Stark.  6  ; 
the  plaintiff  to  erect  a  stove  in  his  shop.     The  plan  he  adopted  5  M.  &  P. 
turned  out  a  complete  failure.     An  attempt  was  made  at  the  trial        *    ^    ^ 
to  show  that  the  plan  was  adopted  on  the  express  direction  of  the 
defendant,  but  this  was  not  made  out.     Held  that  plaintiff  could 
not  recover.     Bayley,  J.,  in  delivering  judgment,  said:  Where  a 

d2 
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person  is  employed  in  a  work  of  skill,  the  employer  buys  both  his 
labour  and  his  j  udgment ;  he  ought  not  to  undertake  the  work  if  it 
cannot  succeed,  and  he  should  know  whether  it  will  or  not;  of 
course,  it  is  otherwise  if  the  party  employing  him  choose  to  super- 
sede the  workman's  judgment  by  using  his  own. 
15  C.  B.  188.  And  again  see  Jenkins  v.  Betham.  This  is  an  important  case,  as  the 
^        '  point  decided  was  as  to  the  amount  of  legal  knowledge  which  should 

be  possessed  by  a  person  who  undertakes  to  perform  duties  which, 
though  not  those  of  a  lawyer,  require  some  acquaintance  with  law. 
The  defendants  were  valuers  and  surveyors,  who  undertook  commis- 
sions to  value  dilapidations  both  between  tenants  and  landlords  and 
outgoing  and  incoming  incumbents.  They  accepted  a  retainer  from 
the  plaintiff,  on  his  appointment  to  a  living,  to  value  the  dilapida- 
tions of  his  predecessor,  and,  through  their  ignorance  of  law,  they 
valued  them  at  much  too  low  a  figure.  It  appeared  from  their  own 
admission  that  they  were  unaware  of  any  difference  of  the  law 
relating  to  outgoing  and  incoming  incumbents  and  outgoing  and 
incoming  tenants  of  any  other  kind.  The  judge  at  the  trial 
directed  the  jury  that  the  defendants  could  not  be  held  imskilful 
for  not  knowing  the  law  as  a  lawyer  should,  but  that  they  would 
be  if  they  did  not  display  such  a  knowledge  of  it  as  was  ordinarily 
current.  The  jury  found  that  the  defendants  did  not  act  on,  and 
did  not  know,  the  law  on  the  point,  but  they  displayed  an  ordinary 
knowledge  of  it.  On  motion  for  a  new  trial,  the  Court  held  that 
the  verdict  of  the  jury  was  against  the  weight  of  evidence.  It  ruled, 
that  by  holding  themselves  out  as  valuers  of  ecclesiastical  property, 
though  they  did  not  thereby  represent  that  they  had  a  minute  and 
accurate  knowledge  of  the  law  on  the  subject,  yet  they  might  pro- 
perly be  required  to  know  the  general  rules  applicable  to  the  valua- 
tion of  ecclesiastical  property,  and  the  broad  distinction  which 
exists  between  the  cases  of  an  incoming  and  outgoing  tenant  and 
an  incoming  and  outgoing  incumbent. 

Limited  Experience. — As  illustrating  the  rule  that  a 
client  cannot  expect  a  high  degree  of  skill  from  a  profes- 
sional man  having  but  a  limited  amount  of  experience, 
reference  may  be  made  to  the  case  of 

Belfast  News-       Henry  v.  Belfast  Board  of  Guardians,  tried  at  Nisi  Prius.      The 

letter,  2nd        plaintiff  was  a  surveyor  having  experience  mainly  in  the  construc- 

^  ^ '  ■      tion  and  maintenance  of  roads.      In  answer  to  an  advertisement  of 

the  defendants,  inviting  competitive  designs  for  a  scheme  of  water 

supply,  the  plaintiff  submitted  plans  and  specifications,  and  an 
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approximate  estimate  of  the  cost  of  the  works.  These  were  accepted 
by  the  dofendantH,  and  the  plaintiff  was  thereupon  employed  to 
carry  the  scheme  into  execution.  The  defendants  were  fully  aware 
of  the  plaintiff's  standing  and  experience.  A  considerable  amount 
of  work  was  done  by  the  plaintiff  in  the  way  of  surveys,  levels,  and 
preparing  plans  and  specifications,  and  a  provisional  order  was 
obtained.  When  the  tenders  for  the  works  came  in,  it  was  found 
that  the  lowest  one  greatly  exceeded  in  amount  the  plaintiff's 
approximate  estimate.  The  scheme  was  then  abandoned,  and  the 
plaintiff  brought  an  action  for  his  fees,  which  the  defendants  re- 
sisted, on  the  grounds  that  the  plaintiff  had  failed  to  display  due  and 
reasonable  skill,  and  that  the  defendants  had  derived  no  benefit 
from  his  services. 

Dowse,  B.,  told  the  jury  that  if  they  believed  that  the  defendants 
employed  the  plaintiff,  knowing  that  he  was  not  the  most  skilful 
person  they  could  procure,  and  kept  him  working  for  them,  and 
derived  benefit  from  his  services,  the  plaintiff  was  entitled  to  be 
paid  a  reasonable  remuneration  for  such  services,  and  the  jury 
found  for  the  plaintiff  in  the  sum  of  300^. 

Reasonable  Care. — The  client  is  entitled  to  expect  from 

the   engineer  or  architect  whom  he   employs  not   only 

reasonable  skill,  but  also  reasonable  care.     What  amounts 

to  reasonable  care  will  be  considered  when  we  come  to  See  Chapter 

IV. 
treat  of  the  liability  of  professional  men.     Meanwhile  the 

case  of 

Monei/penny  v.  Hartland  may  be  referred  to.  The  plaintiff  was  a  2  C.  &  P.  378. 
civil  engineer,  and  was  employed  by  a  committee  who  were  pro-  (1826) 
moting  the  erection  of  a  bridge  and  approaches.  In  drawing  up 
the  estimate  for  the  work,  the  plaintiff  relied  on  certain  borings  of 
the  site,  supplied  by  a  person  formerly  in  the  employment  of  tlie 
committee.  The  estimate  proved  to  be  incori'ect,  and  it  was  held 
that  the  plaintiff  was  bound  to  test  the  ground  for  himself. 

Work  doubtful.— In   Duncan   v.   Blundell,   Bayley,   J.,  3  Stark.  6 ;  5 
.  M.  &  P.  648, 

observed —  (1820) 

"  That  a  professional  man  should  not  undertake  work  when  ho 
does  not  know  whether  he  can  succeed  or  not." 

And  this  is  very  good  advice.  Of  course,  some  kinds  of 
work  are  very  doubtful  in  their  results,  and  in  such  oases 
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the  engineer  and  architect  will  be  less  tightly  bound  in 
their  employment.  Thus,  an  engineer  may  be  retained  to 
select  a  site  for  boring  for  water.  The  attempt  may  prove 
an  utter  failure,  and  no  water  found,  but  the  inherent 
uncertainty  of  result  in  such  a  case  would  be  a  good 
answer  to  any  charge  of  want  of  skill.  At  the  same  time, 
when  an  engineer  or  architect  is  entrusted  with  work 
which  in  its  result  is  doubtful,  he  should  protect  himself 
against  future  reflections  by  making  it  clear  to  his  client 
that  the  work  proposed  is  experimental  in  its  character, 
and  that  the  experiment  is  at  the  risk  of  the  client.  Per- 
sons employing  engineers  and  architects  generally  judge 
by  results,  and,  as  a  rule,  they  fail  to  make  due  allowance 
for  special  circumstances  and  difficulties. 

Engineers  and  architects  should  also  be  slow  to  adopt  in 
their  undertaking,  or  introduce  into  their  plans  without 
the  express  consent  of  the  employer,  new  methods  and 
new  inventions,  the  efficiency  of  which  has  not  yet  been 
unquestionably  established,  as  otherwise  they  may  make 
themselves  responsible  for  any  break-down  that  may  in 
consequence  occur.  In  this  connection,  both  the  facts  and 
2  Wilson,  359.  the  judgment  in  the  old  case  of  Slater  v.  Baker  and 
Stapleton  are  still  pertinent. 

There  the  defendants,  who  were  surgeons,  had  been  called  in  to 
attend  the  plaintiff,  and  they,  without  explaining  to  him  their 
intentions,  operated  upon  him  with  a  newly  invented  instrument. 
Unfortunately,  the  result  was  disastrous,  and  the  plaintiff  in  con- 
sequence brought  an  action  against  them.  It  was  held,  that  the 
action  lay.  The  Court,  in  delivering  judgment,  said:  "  For  any- 
thing that  appears  to  the  Court,  this  was  the  first  experiment  made 
with  this  new  instrument ;  and  if  it  was,  it  was  a  rash  action,  and 
he  who  acts  rashly  acts  ignorantly,  and  although  the  defendants  in 
general  may  be  as  skilful  in  their  respective  professions  as  any  two 
gentlemen  in  England,  yet  the  Court  cannot  help  saying  that  in 
this  particular  case  they  acted  ignorantly  and  unskilfully,  contrary 
to  the  known  rule  and  usage  of  surgeons." 


(1767) 
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Preliminary  Drawings. — It  frequently  happens  that 
engineers  and  architects  agree  to  supply  preliminary 
drawings  for  the  approval  of  the  employer,  and  this  is  a 
course  which  should  he  adopted  in  all  cases.  Nothing  is 
more  annoying  to  a  professional  man,  who  has  for  liis 
client  a  person  who  does  not  know  exactly  what  he  wants, 
than  after  the  drawings  are  finished,  to  have  them  ruth- 
lessly cut  up  hy  numerous  alterations  and  excisions.  It  is 
far  hetter  to  have  full  discussion  over  preliminary  sketches, 
and  only  to  proceed  with  the  contract  or  working  drawings 
when  all  the  details  of  arrangement  and  design  are  settled 
and  approved  hy  the  client. 

But  even  where  there  is  no  express  condition  as  to  the 
client's  right  of  approval,  there  will  he  such  a  right  implied 
from  the  very  nature  of  the  employment.  Of  course  this 
right  of  approval  in  the  client  must  he  exercised  in  a 
reasonable  manner,  and  the  professional  man  is  entitled  to 
have  reasonable  time  and  opportunity  to  amend  his  drawings 
so  as  to  obtain  approval  of  them. 

In  some  cases  preliminary  designs  are  asked  for  from 
engineers  and  architects,  to  be  prepared  to  the  approval  of 
the  employer,  and  no  definite  arrangement  made  as  to 
after  proceedings.  The  question  then  arises,  Are  the  draw- 
ings so  submitted  to  be  paid  for  ?  If  the  approval  of  the 
employer  is  a  condition  precedent  to  payment,  this  approval 
must  be  obtained  before  the  claim  for  payment  can  be  enforced. 

Thus,  in  Moffat  v.  Dickson,  the  plaintiff  was  an  architect,  and  was  22  L.  J.  C.  P. 
asked  to  prepare   "probationary"   di-awings  for  an  asylum,  to  265,269,272; 
the  ai)]iroval  of  a  committee  of  the  county  lunatic  asyhim.     The  /Igiiv ®*  ^^* 
plaintiff  supplied  throe  sets  of  drawings  on  throe  separate  occjisions, 
but  none  of  them  were  approved.     The  committee  rojoctod  them. 
Proceedings  were  then  instituted  by  the  phiintiff  to  recover  tlio 
price  of  the  di'awings.  The  defendant  committee  denied  liability,  ou 
the  ground,  inter  alia,  that  a  reasonable  time  had  elapsed  to  enable 
the  plaintiff  to  prepare  the  requisite  drawings  for  tlie  aj)])roval  of 
the  committee,  and  that  the  plaintiff  had  prepared  divers  dinwings, 
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which  were  not  approved  by  the  committee,  but  were  rejected  by 
them.  The  Court  directed  a  verdict  for  the  defendant  committee, 
and  the  plaintiff  architect  had  all  his  labour  for  nothing. 

This  case  came  again  before  the  Court,  for  argument 
whether  the  defence  relied  on  by  the  committee  was  a 
good  answer  in  law  to  the  plaintiff's  declaration  or  state- 
ment of  claim  in  modern  phraseology. 

Jervis,  C.  J.,  said,  *'  I  think  the  fair  construction  of  the  contract 

is  this  :  I  (the  plaintiff)  will  take  a  sum  of  money  for  doing  all  the 

work,  but  I  will  run  the  chance  of  my  plans  being  accepted,  and  if 

they  are  not  approved  of  I  am  estopped,  and  I  am  not  to  be  paid." 

8  Court  of  Again,  in  Landless  v.   Wilson,  a  case  arising  in   Scotland,  the 

Sess.  Cases        plaintiff,    an   architect,    prepared    detailed    drawings    for    certain 

289.    (1880)      intended  buildings,  but  the  latter  were  not  proceeded  with.     The 

defendant  proprietor,  however,  used  the  drawings  to  his  own  profit 

in  connection  with  a  transfer  of  the  site  of  the  intended  buildings 

to  another  party.     In  resisting  the  plaintiff's  claim  for  payment 

for  the  drawings,  the  defendant  alleged  that  the  drawings  were 

supplied  in  competition.     The  Court,  however,  took  the  view  that 

the  onus  of  proof  lay  on  the  defendant  to  show  that  the  employment 

was  gratuitous,  and  this  he  had  not  done. 

When  an  employer  instructs  an  engineer  or  architect  to 
prepare  drawings  in  the  ordinary  way,  and  does  not  make 
the  carrying  out  of  the  works  a  condition  precedent  to 
payment,  he  will  be  liable  to  pay  for  the  time  and  skill 
spent  on  the  drawings,  even  though  the  latter  are  not 
carried  into  effect  by  the  employer.  The  professional 
man  can  claim  a  reasonable  remuneration  for  his  work  and 
labour. 

Client's  approval  of  Drawings. — A  few  observations 
may  not  be  out  of  place  on  the  question — What  is 
the  effect  of  the  employer's  approval  of  the  drawings 
and  specifications  of  works  proposed  to  be  carried  out,  quite 
independently  of  the  matter  of  payment  ?  In  other 
words,  Does  the  approval  by  the  client  of  drawings  and 
specifications  estop  him  from  afterwards  alleging  that  the 
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engineer  or  architect  has  failed  to  exercise  proper  skill  in 
the  preparation  of  these  documents  ?  The  answer  to  this 
is  two-fold  ;  and  with  respect  to  all  those  matters  of  policy 
upon  which  the  employer  is  competent  to  form  an  opinion, 
the  approval  will  he  final  to  this  extent,  that  the  client 
cannot  afterwards  turn  round  on  his  professional  adviser 
and  charge  him  with  want  of  skill.  In  all  matters,  how- 
ever, of  a  technical  nature,  and  with  respect  to  which  the 
employer  cannot  be  supposed  to  be  competent  to  form  an 
opinion,  the  approval  cannot  be  taken  as  binding  the 
employer.  The  client  can  form  an  opinion  as  to  the 
general  policy  and  arrangement  of  the  scheme  of  works 
proposed ;  but  he  is  not  competent,  or  at  least  he  is  not 
deemed  to  be  competent,  to  determine  the  numberless 
matters  of  technical  detail  which  are  generally  included 
in  the  drawings  and  specifications  of  proposed  works  or 
buildings.  Thus  the  client  can  form  an  opinion  as  to 
what  arrangement  will  suit  him  best  in  connection  with  his 
dining-room  and  kitchen,  and  how  they  should  be  situated 
with  respect  to  each  other.  If  the  client  determine  on  a 
particular  arrangement  after  all  the  disadvantages  have 
been  pointed  out  to  him  by  the  architect,  the  client  can 
only  blame  himself  if  the  arrangement  turn  out  unsatis- 
factory. It  would  be  different,  however,  in  a  matter 
involving  technical  knowledge.  Thus,  if  a  railway  engi- 
neer submitted  plans  of  a  proposed  girder  bridge  to  his 
directors,  and  the  latter  formally  approved  of  them,  this 
approval  would  not  protect  the  engineer  if  one  of  the 
girders  gave  way  under  a  passing  train,  and  it  appeared 
that  the  girder  was  of  insufficient  strength  for  the  stress 
coming  upon  it.  In  this  case  the  engineer  would  be  the 
party  in  fault,  and,  on  the  facts  stated,  he  would  most 
likely  be  held  to  have  failed  in  the  exercise  of  reasonable 
skill  in  the  design  of  the  girder  in  question. 
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Care  in  preparing  Documents. — When  the  drawings  and 
specifications  of  intended  works  have  been  approved,  they 
generally  require  the  addition  of  a  good  deal  of  detailed 
information  before  being  submitted  to  persons  about  to 
send  in  tenders  for  the  works.  Very  scrupulous  attention 
should  be  paid  to  the  completion  of  the  drawings.  A  few 
lines  and  figures  on  a  plan,  or  a  few  words  in  a  specifica- 
tion, may  save  a  dispute  about  extras,  involving  a  large 
amount  to  the  client.  If  one-half  the  care  was  devoted  to 
an  examination  of  the  documents  before  they  are  sub- 
mitted to  intending  contractors  that  has  to  be  expended 
upon  them  when  a  large  bill  for  extras  comes  in,  engineers 
and  architects  would  save  themselves  and  their  chents  a 
vast  amount  of  trouble  and  expense. 

Drawings,  how  prepared. — Under  the  term  "  drawings  " 
are  included  the  plans,  sections,  elevations,  and  details,  by 
means  of  which  the  form,  arrangement,  dimensions,  and 
mode  of  construction  of  an  intended  building  or  work  are 
indicated  or  delineated.  These  are  in  nearly  all  cases 
prepared  to  scale,  that  is,  the  object  or  thing  as  laid  down 
on  paper  bears  a  given  proportion  in  its  dimensions  to  the 
object  as  it  is  intended  to  be  when  actually  constructed. 
The  great  desiderata  in  all  drawings  are,  in  the  first 
place,  to  give  an  accurate  idea  to  the  client  of  the  intended 
work  or  building ;  and  in  the  second  place,  to  afford  the 
fullest  possible  information  to  persons  who  tender  for  the 
construction  of  the  building  or  work.  It  is  often  made  a 
term  in  contracts  for  the  execution  of  works,  that  errors 
and  discrepancies  in  the  drawings  are  not  to  annul  or  vary 
the  contract,  and  the  engineer  or  architect,  as  the  case  may 
be,  is  to  settle  and  determine  all  disputes  arising  from  such 
matters.  No  doubt  this  is  a  very  proper  clause  to  insert  in 
contracts,  but  the  fewer  errors  and  discrepancies  there  are 
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in  the  drawings  to  settle,  the  better  for  all  parties  con- 
cerned. Another  provision  usually  adopted  is,  that  certain 
portions  of  the  works  are  to  be  executed  in  accordance 
with  large  scale  detail  drawings,  to  be  hereafter  furnished 
to  the  contractor.  This  is  very  good  within  moderate 
limits,  but  it  would  be  very  much  better  if  the  contractor 
had  the  details  before  him  previous  to  his  entering  into 
the  contract.  When  a  detail  drawing  is  furnished  to  the 
contractor  for  the  first  time,  he  may  object  to  do  the  work 
included  in  it,  on  the  ground  that  it  is  in  excess  of  what 
he  is  bound  to  carry  out  under  his  contract,  and  he  claims 
an  extra  payment  accordingly  from  the  proprietor.  An 
element  of  dispute  is  thus  introduced,  which  it  would  be 
much  better  if  possible  to  avoid.  The  safe  rule  to  be 
observed  in  the  preparation  of  drawings  for  intended 
works,  is  to  indicate  everything,  where  this  can  be  done. 
Nothing  should  be  left  to  speculation,  and  to  form  material 
for  future  controversy. 

Different  practitioners  adopt  different  methods  of  pre- 
paring their  drawings.  Amongst  architects,  there  are  the 
fine  line  method  of  the  French  school,  and  the  scratchy 
style  of  the  modern  English  school.  Some  architects, 
again,  use  colour  in  their  drawings,  and  the  different 
colours  are  taken  as  indicating  various  kinds  of  materials. 
But  it  must  be  borne  in  mind  that  in  case  of  dispute  and 
litigation  involving  the  question.  What  a  given  tint  on  a 
drawing  means  ?  the  architect  will  be  in  a  difficulty 
unless  he  can  show  on  his  drawings  or  in  the  specification 
words  defining  the  meaning  of  the  different  colours  used 
in  the  drawings.  It  is  submitted  that  the  practice  among 
architects  as  to  colours  is  not  sufficiently  uniform  to 
establish  a  custom  with  respect  to  the  meanings  to  be 
implied  from  colours  on  di-awings  to  the  satisfaction  of  a 
Court   of  law.      It  would  appear  that  in   the  case  of 
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eDgineering  and  architectural  drawings  alike,  the  safest 
course  is  to  write  upon  the  drawings  the  names  and 
descriptions  of  the  materials  to  be  employed  in  the 
intended  structure  or  building.  There  can  be  no  dispute 
if  this  method  be  adopted  as  to  what  is  really  intended, 
and  it  is  just  as  easy  for  the  draughtsman  to  write  the 
words  "  wall  in  brick- work  in  cement,"  as  to  colour  the 
wall  red  or  blue  on  the  drawing. 

Copies  of  all  contracts  or  working  drawings  are  usually 
supplied  to  contractors,  though  in  some  cases  they  are 
allowed  to  make  copies  for  their  own  use.  In  no  case, 
however,  should  originals  be  allowed  out  of  the  engineer's 
or  architect's  office ;  and  when  the  clients  are  a  corpora- 
tion, it  is  a  good  rule  to  lodge  the  originals  with  the  clerk 
or  secretary,  copies,  of  course,  being  kept  for  the  personal 
use  of  the  engineer  or  architect.  This  practice  prevents 
the  suggestion  that  alterations  have  been  made  upon  the 
drawings  after  the  contract  based  upon  them  has  been 
entered  into.  Members  of  public  boards  are  sometimes 
likely  to  impute  to  professional  men  a  course  of  conduct 
which  they  might  possibly  adopt  themselves  if  placed  in 
the  same  position ;  and  the  less  opportunity  afforded  for 
such  suggestion,  the  better  for  the  peace  of  mind  of  the 
engineer  or  architect. 

Warranty  with  Drawings. — The  question  may  sometimes 
arise  To  what  extent,  if  at  all,  is  the  employer  responsible 
for  the  errors  or  insufficiency  of  the  drawings  of  an  in- 
tended work  or  building  ?  The  leading  authority  on  this 
point  is 

L.  R.  10  Ex.  The  case  of  Thorn  v.  The  Mayor  of  London,  &c.,  an  important 
112  ;  44  L.  J.  one  to  engineers  and  architects  engaged  in  designing  and  carrying 
L  T  ioo  ^^^  works.     The  facts  were  as  follows  : — The  plaintiff  entered  into 

(1S75)  a  contract  with  the  city  authorities  for  the  construction  of  a  bridge 

over  the  Thames,  according  to  certain  plans  and  specifications  pre- 
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pared  by  the  engineer  of  the  Corporation.  These  plans  included, 
inter  alia,  certain  caissons,  which  were  required  to  enable  the  foun- 
dations of  the  bridge  piers  to  be  constructed,  and  the  specification 
provided  that  these  caissons  were  to  be  made  of  the  materials  and 
in  the  form  shown  upon  the  drawings.  The  contract  contained  the 
usual  clauses.  After  proceeding  for  some  time  with  the  caissons  and 
spending  a  considerable  sum  of  money,  the  contractor  found  that 
the  proposed  method  of  forming  the  caissons  and  the  foundations 
was  unworkable.  Another  plan  was  adopted  by  the  contractor,  with 
the  consent  of  the  engineer. 

The  plaintiff  now  sought  to  recover  from  the  Corporation  the 
expenditure  he  had  incurred  in  attempting  to  carry  out  the  plans 
of  the  Corporation  engineer,  which  had  proved  unworkable.  It  was 
held,  however,  that  the  plaintiff  could  not  succeed.  That  there 
was  nothing  by  way  of  warranty  on  the  part  of  the  defendants  that 
the  plans  of  the  intended  works  supplied  were  capable  in  all  respects 
of  being  carried  into  execution. 

It  often  arises  in  actual  practice  that  after  lie  has  signed 
his  contract  the  contractor  finds  that  certain  alterations  are 
necessary  in  the  plans  to  make  the  building  safe.  A  wall 
is  too  thin :  it  must  be  made  thicker,  otherwise  he  will  not 
be  responsible  for  the  results.  If  the  contractor  succeeds  in 
frightening  the  architect  or  the  employer  into  making  a 
change,  the  way  for  an  extra  is  thus  opened,  and  the 
builder  thus  gets  round  Thorn  v.  Mayor  of  London. 

It  will  perhaps  be  found  an  advisable  precaution  for 
engineer,  architect,  and  employer  to  insert  a  non-warranty 
clause  as  to  drawings  in  the  specification  of  an  intended  work 
or  building.  Something  to  the  following  effect  will,  as  a 
rule,  meet  the  case  : — 

Non- warranty  Clause. — '*  The  said  contractor  further  agrees  to 
make  no  claim  against  the  said  proprietor  for  any  payment  whatso- 
ever in  excess  of  the  contract  sum  of  £  ,  in  respect  of  any  error, 
discrepancy,  omission,  or  insufficiency  in  the  said  drawings,  or  on  the 
ground  that  any  portions  of  the  works  shown  upon  the  said  di'a wings 
are  of  unsuitable  or  of  insufficient  design,  dimensions,  or  materials, 
and  the  said  contractor  agrees  to  supply  and  execute  all  additional 
materials  and  workmanship,  if  any,  which  may  be  required  by 
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reason  of  sucli  errors,  discrepancies,  omissions,  or  insufficiencies  as 
aforesaid,  and  such  additional  materials  and  workmanship  shall  be 
deemed  to  be  part  of  the  works  to  be  done  under  this  contract,  and 
to  be  covered  by  the  contract  sum." 

The  Property  in  Drawings. — In  arcMtectnral  practice  a 
difficulty  often  occurs  as  to  the  ownership  of  the  drawings. 
To  whom  do  they  belong  ?  According  to  the  opinion  of 
many  practitioners  the  client  mostly  purchases  the  use  of 
the  drawings  to  allow  of  the  intended  building  being 
erected  in  accordance  with  them. 

Eule  16  of  the  schedule  issued  by  the  Eoyal  Institution 
of  British  Architects  states  that  it  has  hitherto  been  the 
general  custom  for  architects  to  be  paid  for  the  use  only  of 
the  drawings,  these  documents  remaining  their  property. 
It  is  recommended,  however,  that  an  express  arrangement 
should  be  made  between  the  architect  and  the  client.  It 
does,  however,  appear  unreasonable  that  the  client  should 
pay  for  all  the  labour  and  time  expended  by  the  architect 
in  preparing  the  drawings,  and  that  he  should  not  be 
entitled  to  claim  them.  The  custom  which  is  alleged  to 
exist  does  not  appear  to  be  one  that  would  commend  itself 
to  a  Court  of  law. 

The  question  whether,  in  the  absence  of  express  agree- 
ment, the  architect  or  the  client  is  entitled  to  the  drawings, 
has  not  yet  been  made  the  subject  of  a  definite  decision. 
In  fact,  there  is  a  comparative  absence  of  authority,  but 
the  case  of 

Times,  Ehdy  v.  McGowan  is  of  importance,  as  showing  the  opinion  of  the 

r    rt  ^f  Court  as  to  the  right  of  the  architect  to  claim  the  drawings  after 

Exchequer.       his  services  had  been  dispensed  with. 

The  plaintiff  was  an  architect,  and  was  employed  as  such  by  the 
defendant  to  design  a  vicarage  house  and  superintend  its  construc- 
tion. The  plans  and  specification  of  the  house  were  duly  prepared, 
and  tenders  sent  in.  During  the  progress  of  the  work  the  defendant 
put  an  end  to  the  plaintiff's  employment,  and  asked  that  he  should 
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send  in  Hs  account.  The  defendant  also  required  that  the  plans 
and  specifications  might  be  handed  over  to  him.  The  plaintifP, 
however,  refused  to  deliver  the  documents  in  question,  and  stated 
he  intended  to  keep  them.  The  agi-eement  between  the  parties 
contained  no  provision  as  to  the  ownership  of  the  plans  and  speci- 
fications. The  only  question  in  issue  between  the  parties  was  with 
respect  to  the  right  to  the  documents;  whether,  in  fact,  in  the 
event  of  the  termination  of  the  architect's  employment,  he  was 
entitled  to  retain  the  documents. 

In  delivering  judgment,  the  Lord  Chief  Baron  observed  *'  that  if  ^ 
there  was  no  such  provision  (to  retain  the  plans  and  specifications) 
the  plaintiff  had  no  right  to  them.  If  there  was  a  provision  to  this 
effect,  then  he  would  have  such  a  right.  The  plaintiff  gave  evi- 
dence of  a  custom  or  usage  amongst  architects,  that  in  the  event  of 
the  employment  of  the  architect  being  put  a  stop  to,  he  was 
entitled  to  be  paid  for  the  plans,  and  also  retain  them.  His  Lord- 
ship was  not  prepared  to  express  an  opinion  on  the  evidence  as  to 
the  existence  of  such  a  custom,  but  then  came  the  question.  Was 
such  a  custom  a  reasonable  one  ?  He  thought  it  was  not.  No 
such  right  as  that  set  up  by  the  plaintiff,  viz. ,  to  retain  the  plans, 
existed,  unless  there  was  an  express  stipulation  in  the  contract 
between  the  parties  to  that  effect.  It  appeared  contrary  to  reason, 
good  sense,  and  justice,  that  in  the  event  of  the  contract  being  put 
an  end  to,  the  architect  should  retain  the  plan  for  which  he  was 
entitled  to  be  paid.  It  would  require  at  least  a  clearly  expressed 
stipulation  in  the  contract  to  enable  him  to  do  so.  The  defendant 
was  perfectly  justified  in  refusing  to  pay  until  he  had  the  plans. 
The  execution  of,  and  the  plans  themselves,  formed  the  work  and 
labour  for  which  the  plaintiff  had  charged  the  defendant." 

Baron  Bramwell  endorsed  the  observations  of  the  Lord  Chief 
Baron,  and  remarked,  that  "the  defendant  had  a  right  to  the  benefit 
of  the  plaintiff's  work  before  he  paid  for  it.  But  was  there  such  a 
usage  as  had  been  set  up  by  the  plaintiff?  In  his  Lordship's 
opinion  such  a  usage  was  impossible.  Ho  could  not  help  sapng  it 
was  perfectly  suicidal.  So  soon  as  it  was  brought  into  being,  it 
cut  its  own  throat  with  its  own  absurdity.  He  (his  Lordship)  was 
clearly  of  opinion  there  was  no  such  usage,  and  the  defendant  was 
entitled  to  the  plans." 

Baron  Pigott  also  concurred  in  the  judgment  of  the  Lord  Chief 
Baron. 

The  question  now  suggests  itseK,  Has  the  architect  no 
remedy  against  the  client  who,  having  become 
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of  the  plans  and  specifications  for,  say,  a  villa,  uses  those 
documents  in  the  construction  of  a  number  of  villas? 
Perhaps,  indeed,  the  client  hands  the  plans  over  to  a  friend 
about  to  build.  Has  the  architect  no  copyright  in  his  own 
design  ?  The  answer  to  this  will  depend  upon  the  correct 
view  as  to  the  ownership  of  drawings.  If  the  property  in  the 
drawings  pass  to  the  client,  and  it  is  submitted  that  this  is 
the  correct  view,  it  would  appear,  as  a  natural  consequence, 
that  the  client  can  make  any  use  he  likes  of  the  drawings. 

Specifications. — The  specification  of  an  intended  work  is 
the  written  description  of  such  work,  by  means  of  which 
and  the  drawings  the  builder  is  able  to  form  an  estimate 
of  the  cost,  and  also  to  carry  out  the  work  to  completion. 
Specification,  under  the  Eoman  law,  meant  the  application 
of  labour  to  materials,  but  in  connection  with  the  science 
and  practice  of  construction,  the  specification  is  the  written 
description  of  the  intended  work  or  building.  In  general 
terms,  the  drawings  indicate  the  dimensions  and  shape, 
while  the  specification  describes  the  nature  and  quality  of 
the  material  to  be  used  in  the  intended  work  or  building. 
It  will,  of  course,  be  apparent  that  accuracy  in  the  specifi- 
cation is  essential,  and  a  certain  degree  of  fulness  is  also 
requisite.  Where  the  description  of  a  portion  of  work  is 
very  general  and  meagre,  parties  tendering  will  naturally 
interpret  the  description  in  a  way  very  different  to  that 
the  author  of  the  specification  intended.  And  this  often 
happens  after  a  tender  has  been  accepted  and  a  contract 
entered  into.  The  contractor  construes  the  specification  in 
one  way,  and  the  engineer  or  architect  in  another,  and  the 
contractor's  view  as  to  what  was  intended  is  naturally 
enough  what  is  most  favourable  to  himself  and  entails 
least  expense.  These  differences  of  opinion  between 
engineers   or   architects   and   contractors  occur  very  fre- 
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Iquently,  and  they  generally  give  rise  to  claims  for  extra 
allowances  over  the  contract  amount.  Hence  it  may  be 
taken  generally,  that  the  more  care  devoted  to  the  pre- 
paration of  the  specifications  and  drawings,  the  less  likeli- 
hood there  is  of  disputes  arising  during  the  progress  of  the 
works. 

Specifications  are  usually  divided  into  two  portions. 
One  part  contains  the  general  directions  or  conditions. 
These  general  clauses  would,  as  a  rule,  apply  to  the  case 
of  any  building  or  work.  The  second  portion  of  the 
specification  deals  with  the  particulars  specially  applicable 
to  the  work  about  to  be  carried  out.  Thus,  the  provision 
that  the  contract  amount  will  be  paid  by  instalments,  as 
the  work  progresses,  is  generally  placed  amongst  the 
general  conditions ;  whilst  a  direction  that  a  girder  is  to  be 
of  cast  iron,  of  a  given  quality  and  certain  dimensions,  and 
to  be  subjected  to  certain  tests,  is  included  amongst  the 
particular  conditions. 

In  the  practice  of  most  engineers  and  architects  the 
specification  is  drawn  up  without  any  legal  assistance, 
land  when  the  tender  for  the  work  is  accepted  the  solicitor 
is  called  upon  to  prepare  a  short  agreement,  and  to  this  the 
specification  is  made  a  schedule.  Very  often,  however, 
the  general  conditions  included  in  the  specification  are 
contradictory,  or  in  some  way  defective,  and  trouble  and 
litigation  may  result.  It  would  appear  much  the  better 
course  to  have  but  one  document — contract,  agreement, 
and  specification  combined.  This  was  the  practice  adopted  See  Appendix 
by  the  Metropolitan  Board  of  Works,  and  it  is  said  to  *  ^  "^ 
have  worked  very  satisfactorily.  Such  a  course  has  the 
further  recommendation,  that  a  party  tendering  knows  the 
full  contents  of  the  agreement  he  will  be  requii'ed  to  enter 
into  if  his  tender  be  accepted.  Thus  a  frequent  source  of 
difficulty  is  got  rid  of.     Again,  if  the  matter  comes  before 

M.  E 
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a  Coiut  of  law  there  is  only  one  document  to  be  referred 
to  and  construed ;  and  there  is  no  opportunity  for  the 
Court  to  comment  on  the  discrepancies  between  the  contract, 
agreement,  and  the  specification. 

It  is  also  a  good  practice  to  attach  to  the  specification  a 
list  of  the  drawings  referred  to.  These  should  be  num- 
bered in  order,  and  a  short  description  written  opposite 
each  number. 

Copies  of  the  drawings  and  specifications  are  generally 
supplied  by  the  engineer  or  architect  to  the  party  selected 
as  contractor  for  use  on  the  works,  and  no  charge  should  be 
made  for  these.  To  prevent  possible  complaint  by  the 
contractor  the  latter  should  be  required  to  examine  the 
copies  with  the  original  documents  and  satisfy  himself  that 
they  are  accurate. 

Tenders. — A  tender,  as  understood  in  connection  with 
engineering  and  architectural  practice,  is  a  proposal  or  offer 
to  execute  works  intended  to  be  carried  out  for  the  person 
asking  for  such  tender.  A  tender,  unless  the  works  will 
necessarily  occupy  more  than  one  year  in  execution,  may 
be  by  parol ;  but  as  a  matter  of  fact  writing  is  nearly 
always  adopted.  Confusion  and  difficulty  arise  soon 
enough  in  connection  with  building  contracts  without 
laying  the  foimdation  for  them  at  the  outset.  Tenders 
are  usually  invited  on  the  terms  that  the  work  tendered 
for  is  to  be  done  in  accordance  with  the  terms  and  condi- 
tions set  forth  in  the  drawings  and  specification.  It  is 
also  a  usual  condition  in  the  advertisement  calling  for 
tenders  that  the  promoters  or  employers  do  not  bind 
themselves  to  accept  the  lowest  or  any  tender. 

The  question  will  at  once  occur.  Is  a  tender  for  works 
duly  delivered  to  the  employer  and  accepted  binding  upon 
him  and  the  person  making  such  tender  ?     Firstly,  then, 
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there  must  be  an  acceptance,  because  to  form  a  valid 
contract  there  are  required  a  proposal  and  acceptance 
with  respect  to  the  same  subject-matter  on  the  same  terms. 
Then  there  is  the  consideration  required,  which  is  the 
price  stated  in  the  tender. 

But  an  acceptance  will  not,  in  every  case,  bind  the  pro- 
poser and  acceptor  of  the  tender.  That  this  is  so  in  the 
case  of  certain  corporations  will  appear  evident,  when  it  is 
remembered  that  in  certain  cases,  referred  to  in  a  previous 
Chapter,  corporations  can  only  be  bound  imder  seal.  In 
the  case  of  local  authorities,  this  is  expressed  in  sect.  174 
of  the  PubKc  Health  Act,  1875.     Hence,  in  such  instances,  38  &  39  Vict. 

c.  55,  8.  174. 

imtil  the  seal  of  the  authority  has  been  duly  affixed,  either 
to  the  tender,  with  a  formal  acceptance  indorsed  upon  it, 
or  to  a  docimient  reciting  the  tender  and  containing  an 
acceptance  of  it,  either  party  can  recede  from  the  proposal 
contained  in  the  tender. 

As  a  rule,  however,  where  a  seal  is  not  required,  a 
simple  acceptance  of  the  tender,  indorsed  upon  it  and 
signed  by  the  acceptor,  or  contained  in  a  separate  docu- 
[ment,  will  bind  the  parties. 

In  many  cases,  however,  it  is  usual  to  insert  in  specifica- 
tions, in  the  clause  relating  to  tenders,  that  a  formal  • 
agreement  will  be  required  to  be  entered  into  by  the 
parties,  and  the  question  may  arise — Is  the  contract 
an  open  one  until  this  agreement  is  executed,  or  does 
the  mere  acceptance  close  the  bargain?  The  answer 
depends  upon  the  intention  of  the  parties,  as  set  forth  in 
the  proposal  and  acceptance.  In  the  words  of  Sir  George 
I  Jessel,  M.  R.,  in 

Winn  V.  Bull,  "  Where  you  have  a  proposal  or  agreement  made  7  Ch.  D.  29. 
ill  ^viiting,  expressed  to  be  subject  to  a  foruial  contract  being  pre-  ^        ' 
pared,  it  means  what  it  says :   it  is  subject  to  and  is  doiK»nd«»nt 
upon  a  formal  contract  being  prepared.     When  it  is  not  expressly 
stated  to  bo  subject  to  a  formal  contract,  it  becomes  a  question  of 
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construction  ■whetlier  the  parties  intended  that  the  terms  agreed  on 
should  merely  be  put  into  form,  or  whether  they  should  be  subject 
to  a  new  agreement,  the  terms  of  which  are  not  expressed  in 
detail." 

Thus,  in  Kingston-upon-IIuU  Guardians  v.  Fetch,  the  plaintiffs 
advertised  for  tenders  for  supplies  for  their  workhouse.  The 
advertisement  announced  that  those  whose  tenders  were  accepted 
would  be  required  to  enter  into  a  formal  written  contract.  The 
defendant  tendered  and  was  accepted,  but  before  any  formal  con- 
tract was  executed,  withdrew  his  tender.  Held,  that  he  was 
entitled  to  do  so,  as  until  the  formal  contract  was  executed  there 
was  no  binding  agreement. 

Again,  in  Lewis  v.  Brass,  the  plaintiff  advertised  for  tenders  for 
certain  works,  and  the  defendant,  a  builder,  sent  in  a  tender  which 
was  accepted.  The  advertisement  made  no  stipulation  as  to  execut- 
ing a  formal  contract,  but  the  acceptance  contained  a  statement 
that  a  formal  contract  would  afterwards  be  prepared.  The  defen- 
dant, finding  that  he  had  made  a  mistake  in  his  calculations, 
withdrew  his  offer.  The  plaintiff  employed  other  builders,  who 
completed  the  work,  but  the  expense  much  exceeded  the  amount  of 
the  defendant's  tender.  On  action  brought,  held  that  the  contract 
was  complete  and  binding  on  both  parties  on  the  plaintiff's  accept- 
ance of  defendant's  tender,  and  that  defendant  was  liable  for  the 
difference  between  the  actual  cost  of  the  building  and  the  amount 
of  his  tender. 

Again,  in  Halliwell  v.  Travis,  which  was  tried  before  A.  L. 
Smith,  J.,  with  a  jury,  the  plaintiff  had  invited  tenders  for  the 
repair  of  his  mill  at  Littleborough.  Defendant's  tender  was  the 
lowest.  It  was  accepted,  but  the  defendant  then  declined  to  pro- 
ceed with  the  work.  The  plaintiff  took  the  next  highest  tender, 
and  the  work  was  proceeded  with.  The  plaintiff  now  sought  to 
recover  the  difference  between  the  actual  cost  of  the  repair  and  the 
amount  of  defendant's  tender.  The  result  was  a  verdict  for  the 
plaintiff  mill  owner  for  the  sum  of  45?. 

Bills  of  Quantities. — The  final  set  of  documents  re- 
quired to  complete  tlie  preliminaries  to  a  building  contract 
are  tbe  bills  of  quantities.  It  is  not  essential  to  have 
these,  because  a  contractor  may  prepare  his  tender  from 
an  examination  of  the  plans  and  specifications.  Large 
firms,  however,  will  not,  as  a  rule,  tender  for  works  if 
they  have  to  prepare  the  quantities  for  themselves.     The 
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demand  upon  their  own  time,  and  the  time  of  their  stafE, 
thus  created,  would  be  more  than  could  be  spared. 

When  the  bills  of  quantities  relating  to  an  intended 
work  or  building  are  sent  to  a  contractor,  he  goes  through 
the  items  in  order,  affixing  his  price  to  each.  The  result 
of  so  many  yards,  at  so  much  per  yard,  as  the  case  may  be, 
is  then  carried  out  into  the  money  column.  The  sum  of 
the  amounts  in  the  column  is  then  made  up.  The  labour 
of  the  party  tendering  is  thus  confined  to  fixing  the  several 
prices,  and  working  out  the  total.  The  result  is,  that  the 
competition  for  the  intended  work  is  much  more  general 
than  it  could  possibly  be  if  quantities  were  not  supplied  in 
the  manner  stated. 

Bills  of  quantities  vary  greatly  in  the  amount. of  detail 
which  they  contain.  Thus,  there  are  rough  quantities, 
which  are  prepared  for  the  purpose  of  getting  out  a  pre- 
liminary estimate ;  and  then  there  are  the  ordinary  bills, 
[which  are  supplied  to  parties  about  to  tender  for  an 
intended  work  or  building. 

A  good  definition  of  a  bill  of  quantities  will  be  found  on 
referring  to  the  pleadings  in 

Scriviner  v.  Pask,  wliere  it  is  described  as  follows  : — **  A  bill  of  L.  R.  1  C.  P. 
[quantities  for  work  to  be  done  in  erecting  a  building  professes  to  bo  715.    (1866) 
ra  correct  list  of  the  quantities  of  work  and  materials  required  to  be 
I  done  and  provided  in  the  erection  thereof." 

Though  the  practice  with  regard  to  bills  of  quantities  is 
now  pretty  well  settled,  it  is  necessary  to  refer  to  the 
different  modes  of  procedure  which  are  occasionally 
adopted. 

Firstly,  then,  though  strictly  speaking  it  is  not  one  of 
his  duties,  the  architect  may  himself  prepare  the  quantities 
and  supply  them  to  parties  tendering.  He  may  do  this 
independently  of  or  by  agreement  witli  the  employer.  If 
ho  does  it  independently  of  the  employer,  of  coui'se  his  act 
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cannot  prejudice  the  latter ;  in  preparing  the  quantities  lie 
acted  for  the  builder's  convenience  or  for  his  own,  and  the 
employer  cannot  be  held  responsible  in  any  way  for  their 
accuracy.  But  if  he  does  it  by  agreement  with  the  em- 
ployer, he  is  the  agent  of  the  latter  in  preparing  them,  and 
under  certain  circumstances  the  latter  may  be  held  liable 
for  any  inaccuracies  that  they  may  contain.  To  make  the 
employer  liable  to  the  contractor  for  inaccuracies  two  things 
must  be  shown.  It  must,  in  the  first  place,  be  shown  that 
the  bills  of  quantities  were  so  culpably  inaccurate  as  to 
amount  to  a  fraudulent  misrepresentation  on  the  part  of 
the  architect  preparing  them  ;  and  in  the  second  place,  it 
must  be  shown  that  the  employer  was  himself  aware  of 
that,  or  that  the  false  representation  was  made  in  his  in- 

L.E.  18  Q.  B.  terest,  and  that  he  received  the  benefit  of  it*    Bntish  Bank. 

p.  714.  (1887)  Q^^  ^   Charmvood,  8^c.  Co.    What  amounts  to  a  fraudulent 

misrepresentation  is  thus  explained  by  Lord  Herschell  in 

L.  R.  14  Ap.  Peek  v.  Berry.  "Fraud  is  proved  when  it  is  shown  that  a  false 
Cas.  p.  374.  representation  has  been  made  (1)  knowingly,  or  (2)  without  belief 
^        '  in  its  truth,  or  (3)  recklessly,  careless  whether  it  be  true  or  false. 

....  To  prevent  a  false  statement  being  fraudulent  there  must,  I 

think,  always  be  an  honest  belief  in  its  truth." 

The  following  cases  will  show  the  limits  of  the  responsi- 
bility of  the  employer  for  inaccuracies  in  bills  of  quantities 
prepared  by  the  architect. 

L.  E.  1  C.  P.  The  case  of  Scrivioier  and  another  y.  PasJc  is  in  point,  and  the  facts 
715.  (1866)  j^Qxe  as  follows  :  The  defendant  Pask  employed  Paice,  an  architect, 
to  prepare  plans,  specifications,  and  obtain  tenders  for  the  erection  of 
an  intended  house.  The  architect  took  out  the  quantities,  and  the 
plaintiff,  a  builder,  tendered  on  those  quantities.  This  tender  was 
in  due  course  accepted,  and  the  plaintiff  paid  the  architect  for  the 
quantities.  The  quantities,  however,  proved  deficient,  and  the 
plaintiff  sued  the  proprietor  for  the  amount  of  this  deficiency. 

Blackburn,  J.,  observed,  "To  succeed  the  plaintiffs  must  show 
three  things :  that  Paice  (the  architect)  was  the  defendant's  (pro- 
prietor's) agent ;  that  Paice  was  guilty  of  fraud  or  misrepresenta- 
tion ;  and  that  the  defendant  knew  of  it  and  sanctioned  it.    There 
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is  no  evidence  here  of  either  of  these  things.  If  there  has  been 
misconduct  on  the  part  of  Paico  (the  architect)  the  plaintiffs  have 
their  remedy  against  him." 

Also  in  the  case  of  Sharpe  v.  The  San  Paulo  Railway  Company,  L.  R.  8  Ch. 
which  was  decided  in  the  Court  of  Appeal.  The  plaintiff  contractor  ^Vl^^^* 
claimed  against  the  company  in  respect  of  loss  due  to  error  in  the 
statement  of  the  works  to  be  done,  supplied  them  by  the  company's 
engineer.  It  appeared  that  the  engineer  had  prepared  a  specifica- 
tion of  the  works  requu-ed  in  the  construction  of  the  proposed 
railway.  The  plaintiff  attached  prices  to  the  several  items  of 
work  and  materials,  and  agreed  to  construct  the  railway  for  the 
sum  total  of  the  prices  affixed  to  the  items.  The  works  were 
completed,  and  the  engineer  had  given  his  final  certificate.  The 
plaintiff  made  a  number  of  claims  in  excess  of  the  balance  certified 
by  the  engineer  to  be  due  by  the  company.  One  claim  was  in 
respect  of  deficiencies  in  the  quantities  supplied  by  the  engineer.  It 
was  held,  however,  by  the  Court  (James  and  MeUish,  L.JJ.),  that 
although  the  amount  of  the  works  to  be  executed  might  have  been 
under-stated  in  the  engineer's  specification,  the  contractor  could 
not,  in  the  absence  of  fraud,  maintain  any  claim  against  the 
company  on  that  ground. 

Another  mode  of  proceeding  sometimes  adopted,  is  for 
the  engineer  or  architect  to  supply  forms  of  tender  to 
parties  likely  to  tender  for  an  intended  work  or  building. 
In  this  form  there  is  included  a  tabulated  list  or  schedule 
of  aU  the  leading  items  of  work  and  materials,  compiled 
from  the  plans  and  specification.  The  quantities  are  not 
given,  but  parties  tendering  are  requested  to  fill  in  the 
quantities  and  prices  as  making  up  the  total  amount  of 
their  tender.  This  system  has  the  advantage  that  the 
responsibility  for  errors  in  the  quantities  lies  upon  the 
contractor;  but  there  is  the  very  serious  objection,  as 
already  pointed  out,  that  the  competition  for  the  work  will 
very  likely  be  limited. 

Again,  in  some  cases  the  quantities,  whether  prepared 
by  the  engineer  or  architect,  or  by  a  quantity  surveyor 
retained  by  the  employer,  are  made  the  basis  of  the 
contract.     The  contractor  is  then  only  bound  to  execute 
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the  work  and  materials  detailed  in  the  bill  of  quantities. 
This  method  of  procedure  has  many  advocates,  both 
amongst  professional  men  and  contractors.  It  renders 
the  contractor  safe  against  loss  due  to  errors  in  the 
quantities.  Let  them  be  right  or  let  them  be  wrong, 
he  is  only  bound  by  the  quantities.  But  employers,  it 
is  submitted,  look  at  the  matter  differently.  There  is 
always  the  possibility  that  the  contractor  will  claim  for 
extra  works,  even  though  no  departures  have  been  made 
from  the  plans  and  specification.  An  employer  cannot 
understand  why  he  should  pay  for  extras  when  neither  he 
nor  his  architect  has  required  any  to  be  executed.  It 
may,  of  course,  be  said,  in  answer  to  this  objection,  that  the 
employer  has  his  remedy  against  the  quantity  surveyor  for 
errors  in  the  quantities ;  but  even  admitting  this  for  the 
moment  to  be  true,  it  appears  to  be  an  unsatisfactory 
answer  to  the  employer  to  be  told  that  after  engaging  in 
an  unsuccessful  lawsuit  or  arbitration  with  his  contractor, 
he  may  possibly  succeed  in  recouping  himself  by  entering 
upon  another  lawsuit  or  arbitration  with  his  quantity 
surveyor. 

But  by  far  the  most  usual  method  of  dealing  with  the 
preparation  of  quantities,  is  that  according  to  which  the 
engineer  or  architect  places  the  plans  and  specifications  of 
an  intended  work  or  building  in  the  hands  of  a  quantity 
surveyor.  The  bills  of  quantities  are  then  supplied  by  the 
surveyor  to  all  parties  desirous  of  tendering.  The  fees  to 
be  paid  to  the  surveyor,  which  are  in  most  cases  calculated 
as  a  percentage  on  the  total  cost  of  the  work,  are  included 
in  the  tender.  The  successful  party,  whose  tender  is  ac- 
cepted, is  then  liable  to  the  surveyor,  and  the  fees  are 
generally  paid  when  the  contractor  receives  his  first  in- 
stalment on  foot  of  his  contract.  The  employer  pays  the 
fees  eventually,  because  they  are  included  in  the  tender. 
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Most  surveyors,  when  sending  out  bills  of  quantities  to 
builders,  forward  at  the  same  time  a  note  of  the  terms  and 
conditions  as  to  fees  and  time  of  payment.  A  builder 
who  accepts  the  bills  of  quantities  with  these  conditions 
before  him,  and  makes  use  of  them,  will  be  bound  by  the 
terms  so  stated. 

In  Taylor  v.  Hall  the  facts  were  as  follows : — The  plaintiff,  a  L.  R.  Ir.  4 
quantity  surveyor,  acting  on  instructions  fi'om  the  architect  of  the  C.  L.  467. 
owner  of  a  house,  prepared  bills  of  quantities  for  certain  intended  ^  "^" «") 
alterations  to  such  house.  A  number  of  builders,  including  the 
defendant  Hall,  sent  in  tenders  for  the  work.  None  of  the  tenders 
were  accepted,  and  Hall  afterwards  sent  in  a  fresh  tender,  based  on 
certain  modifications  in  the  plans  and  quantities.  The  proprietor 
then  made  an  agreement  with  Hall  that  the  latter  should  carry  out 
the  works  in  a  manner  different  to  what  had  been  indicated  on  the 
plans,  and  the  proprietor  agreed  that  Hall  should  not  be  liable  for 
Taylor's  charges.  Taylor  then  sued  the  builder.  Hall,  for  his  fees 
for  preparing  the  quantities;  but  he  did  not  succeed.  Monahan, 
C.  J.,  observing  '*  That  the  builder  who  earned  out  the  new  plan, 
though  he  might  have  tendered  under  the  old  plan,  was  not  liable 
if  he  did  not  use  the  surveyor's  calculations."  The  uncontradicted 
evidence  of  the  defendant's  foreman  being  that  the  plaintiff's  calcu- 
lations were  not  used. 

When  the  intended  work  for  which  bills  of  quantities 
have  been  prepared  is  proceeded  with,  the  general  result 
is,  that  the  surveyor  gets  his  fees  in  due  course ;  and  if 
there  are  any  extra  works  claimed  for  by  the  builder,  the 
surveyor  is  generally  called  in  to  measure  them  up,  and  in 
very  many  cases,  his  valuation  of  the  extra  works  is 
accepted  by  both  architect  and  builder. 

But  a  difficulty  frequently  arises  where  the  erection  of 
the  intended  building  or  work  is  abandoned  after  the 
tenders  are  sent  in.  The  lowest  tender  often  proves  to 
bo  far  in  excess  of  the  engineer's  or  architect's  preliminary 
estimate.  The  employer  then  takes  fright  at  the  large 
amount  of  money  he  will  be  required  to  provide,  and  aban- 
dons altogether  his  intention  to  build.   Now,  when  this  state 
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of  things  arises,  the  question  will  occur,  Who  is  to  pay 
the  quantity  surveyor  ?  If  he  has  been  employed  by  the 
architect  under  an  express  authority  from  the  employer, 
the  latter  will,  of  course,  be  responsible  for  the  surveyor's 
fees.  As  a  general  rule,  however,  the  architect  has  not  an 
express  authority  to  call  in  the  services  of  a  quantity 
surveyor.  The  answer,  then,  depends  on  the  extent  of  the 
architect's  implied  authority — a  point  that  will  be  consi- 
dered in  the  next  chapter. 
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Engineer,  &c.,  a  skilled  Servant. — In  preparing  dramngs 
for  intended  works,  and  in  all  those  other  matters  of  pro- 
fessional employment  which  do  not  involve  any  relations 
with  third  persons,  the  engineer  or  architect  is  in  the  posi- 
tion of  a  skilled  servant.  But  when  works  are  being 
carried  out  by  a  contractor  under  the  supervision  of  the 
professional  man,  or  when  negotiations  are  being  con- 
ducted on  behalf  of  the  client,  the  engineer  or  architect  is 
in  the  position  of  an  agent  for  his  employer.  Thus,  if  the 
owner  of  an  estate  retain  a  surveyor  to  make  a  plan  of  the 
estate,  the  matter  is  one  of  work  and  labour,  though  in- 
volving special  skill.  But  if  the  owner  retain  the  sui'veyor 
to  superintend  the  construction  by  a  contractor  of  a  road 
through  the  estate,  the  case  is  one  of  agency. 


As  a  general  Agent. — In  these  instances,  then,  the  profes- 
sional man  is  the  general  agent  of  the  employer.  As  such 
he  has  authority,  independent  of  any  special  agreement, 
to  bind  the  employer  by  his  acts  and  orders,  so  far  as  those 
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acts  and  orders  are  within  the  general  scope  of  his  em- 
ployment.    This  seems  to  he  established  by  the  case  of 
L.  R.  13  Eq.    Kimherley  v.  Dick,  which  is  also  important  as  hearing  on 
ci  38   (1872)  ^^other  point.     The  facts  in  this  case  were  peculiar. 

The  defendant  Dick  retained  WMte,  an  architect,  to  design  and 
have  erected  for  him  certain  additions  to  his  mansion-house,  one  of 
the  conditions  of  the  retainer  being  that  these  additions  were  not  to 
cost  over  15,000Z.  White,  without  communicating  this  condition 
to  him,  obtained  a  tender  from  the  plaintiff,  Kimberley,  for  a  sum 
slightly  under  this  amount.  By  the  contract  White  was  to  have 
power  to  order  additions  and  variations  in  the  undertaking,  and  was 
to  have  power  to  decide  what  were  additions  and  variations,  and 
what  payment  the  plaintiff  should  receive  for  them.  White  ordered 
various  additions  and  variations,  and  it  was  held,  inter  alia,  that 
White  was  the  general  agent  for  Dick  in  matters  connected  with 
the  erection  of  the  house,  and  that  therefore  the  plaintiff  was  not 
bound  by  the  undisclosed  condition  between  White  and  Dick,  that 
the  cost  should  not  exceed  15,000Z. 

This  authority  to  bind  the  employer  by  all  acts  and  orders 
so  far  as  they  are  within  the  general  scope  of  his  employ- 
ment, arises,  as  has  been  said,  independently  of  any  special 
agreement  between   the   employer   and  the   architect  or 
engineer;  it  belongs  to  the  architect  or  engineer  qua  archi- 
tect or  engineer.     It  can,  however,  be  extended  or  dimin- 
ished by  special  agreement ;   but  there  is  this  difference 
between  its  extension  and  its  diminution  :  while  it  can  be 
I       extended  by  an  agreement  between  employer  and  profes- 
)      sional  man,  not  disclosed  to  the  contractor,  it  can  only  be 
|U     diminished  by  an  agreement  disclosed  to  the  contractor. 
Where  he  has  not  received  express  notice  to  the  contrary 
the  contractor  is  entitled  to  assume  that  the  architect  or 
engineer  has  the  full  authority  which  belongs  to  his  office, 
that  is,  the  authority  to  bind  his  employer  by  all  acts  and 
orders  within  the  scope  of  his  employment.     For  instance, 
in  the  case  of  Kimherley  v.  Dick  the  plaintiff  was  entitled 
I       to   assume  that  the  architect  had  power  to  pledge  his 
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employer's  credit  to  whatever  sum  was  necessary  to  carry  / 

out  additions  and  variations  properly  ordered  by  him.  If, 
however,  before  he  contracted  to  build  the  house  he  had 
been  informed  of  the  agreement  between  the  employer  and 
the  architect  that  the  whole  cost  was  not  to  exceed  15,000/., 
he  would  have  been  bound  by  it,  and  could  not  have 
recovered  more  from  the  employer  than  15,000/. 

When  the  authority  of  the  engineer  or  architect  is 
extended  or  diminished  by  express  agreement,  duly  set 
forth  in  the  building  contract  or  otherwise,  the  extent  of  it 
will  of  course  depend  on  the  words  in  which  it  is  set  forth. 
The  question,  then,  is  one  of  mere  construction  of  docimients. 
When  no  express  authority,  however,  is  given,  the  archi- 
tect or  engineer  has  power,  as  has  been  said,  to  bind  the 
employer  by  all  acts  and  orders  within  the  general  scope 
of  his  employment.  It  becomes  important,  then,  to  ascertain 
what  acts  and  orders  will  be  considered  to  be  within  the 
general  scope  of  the  architect's  or  engineer's  employment. 
It  is  hard  to  lay  down  authoritatively  a  general  rule,  but 
from  the  cases  it  would  seem  that  the  Courts  are  not 
inclined  to  consider  any  acts  or  orders  to  be  within  the 
general  scope  of  the  engineer's  or  architect's  employment, 
except  such  as  are  absolutely  necessary  for  carrying  out 
the  work  which  he  has  been  retained  to  supervise.  Their 
view  of  the  functions  of  the  professional  man  seems  still 
well  expressed  in  the  words  of  Alexander,  C.  B.,  in 

Rex  v.  Peto:    "A  person  who  ought  to  be  in  general  but  an  l  T.  &  J.  37. 

overlooker  of  the  owner,   to  see   that    the    work    is    accui-atcly  (1^6) 
performed." 

How  narrow  are  the  limits  within  which  it  is  prudent 
for  the  professional  man  to  attempt  to  bind  liis  employer 
by  acts  or  orders  to  which  he  has  not  previously  obtained 
his  consent,  the  following  remarks  and  cases  will  show. 
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Ordering  Additions  and  Deviations. — First,  with  regard 
to  deviations  from  the  drawings  and  the  ordering  of  new 
work.  It  seems  perfectly  certain  that  without  the  express 
consent  of  the  employer  the  architect  or  engineer  has  no 
authority  whatever  materially  to  alter  the  contract  and 
work  as  laid  down  in  the  drawings  and  specifications. 
9  M.  &  W.       Cooper  v.  Lanqdon  is  conclusive  upon  this  point. 

60.     (1841) 

There,  according  to  the  drawings  and  specification,  a  certain  wall 
was  to  be  of  brick.  By  direction  of  the  architect  a  wall  of  stone 
was  substituted  by  the  builder.  The  employer  brought  an  action 
against  the  builder  for  breach  of  contract  in  not  carrying  out  his 
agreement  to  erect  the  works  according  to  the  drawings  and  specifi- 
cation. He  was  held  entitled  to  recover.  '*  The  defendant," 
Alderson,  B.,  said,  "undertook  to  do  the  works  according  to  the 
drawings.  He  has  not  done  so ;  but  says  he  deviated  from  them  by 
the  authority  of  the  architect  of  the  plaintiff.  He  does  not  aver 
that  he  did  them  according  to  the  plans  and  specifications ;  and  no 
authority  is  shown  on  the  part  of  the  architect  to  bind  the  plaintiff 
by  any  deviation  from  the  drawings." 

And  even  where  the  building  contract  confers  certain 
powers  on  the  architect  to  vary  the  work  as  set  forth  in  the 
drawings,  those  powers  must  be  strictly  observed.     This 
See  supra.        would  appear  from  the  case  of  Rex  v.  Peto. 

Peto  there  contracted  to  build  a  custom-house  according  to  given 
plans  and  specifications.  By  a  condition  in  the  contract  Peto  was 
to  make  such  "additions  or  omissions"  as  the  surveyor  directed. 
By  the  plans  the  foundations  of  the  custom-house  were  to  be  piled. 
Owing  to  some  real  or  supposed  difference  in  the  bottom  from  that 
which  it  was  supposed  to  be,  the  surveyor  directed  Peto  to  build 
the  custom-house  without  piling  the  foundations.  Held,  that  this 
was  a  deviation — not  an  addition  or  omission — and  that  the  power 
to  order  "additions  and  omissions"  did  not  give  authority  to  the 
surveyor  to  order  variations.  Hullock,  B.,  referring  to  the  plea 
that  the  deviations  were  ordered  by  the  employer's  surveyor,  said : — 
' '  Unless  there  is  authority  to  be  found  on  the  bond  and  specification 
the  surveyor  might  as  well  have  been  any  third  person." 

Retaining    Quantity   Surveyor. — Another    point    to   be 
noticed  is  with  regard  to  retaining  a  quantity  surveyor. 
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Whether  the  engineer  or  architect  is  entitled  to  retain 
a  quantity  surveyor  without  express  authority  is,  to  say 
the  least,  extremely  douhtful.  The  cases  decided  on 
this  point  have  been  usually  nisi  prius  cases,  and,  as 
a  rule,  they  have  not  been  reported  in  the  ordinary  re- 
ports. The  consequence  is,  that  it  is  often  very  difficult 
to  say  exactly  what  the  ground  was  on  which  the  decisions 
went. 

A  great  deal  appears  to  depend  on  the  exact  commission 
of  the  architect  or  engineer.  For  instance,  when  his  com- 
mission is  to  draw  plans  and  obtain  tenders  for  the  works, 
it  would  seem  to  be  certain  that  this  gives  him  an  im- 
plied authority  to  retain  a  surveyor  to  take  out  quan- 
tities ;  the  Courts  considering  that,  as  supplying  the 
quantities  facilitates  the  obtaining  of  tenders,  therefore 
a  contract  to  obtain  them  falls  within  the  scope  of  the 
professional  man's  employment  in  this  case. 

An  illustration  of  this  is  the  case  of  Waghorne  v.  TTVw- 
bledon  Local  Board. 

In  Waghorne  v.  Wimhledon  Local  Board,  wliicli  has  been  referred  Times  L.  B. 
to  in  another  place — being  one  of  those  cases  where  the  fact  that  {Q^B.)4Juiie, 
the  seal  of  the  corporation  had  not  been  attached  to  the  contract, 
did  not  invalidate  the  latter — the  defendant  board,  by  resolution, 
instructed  their  surveyor  to  prepare  plans  and  specifications  and 
procure  tenders  for  the  erection  of  a  mortuary  chapel.  The  sur- 
veyor instructed  the  plaintiff  to  take  out  the  quantities,  which  were 
sent  out  in  the  usual  way,  and  a  number  of  tenders  based  on  these 
quantities  were  sent  into  the  board.  The  amount  of  the  tendera 
was  in  excess  of  the  board's  intended  expenditure,  and  none  of 
them  were  accepted.  On  the  plaintiff  Waghorne's  bill  being  sent 
in  the  board  refused  to  pay,  and  the  action  was  then  brought. 

The  judge  held,  that  as  the  board  had  instructed  their  surveyor 
<to  procure  tenders,  and  as  tenders  could  not  have  been  made  with- 
■  out  quantities,  the  board  had  impliedly  authorized  him  to  got  the 
quantities  taken  out.  On  the  objection  that  there  was  no  coutnict 
imdor  seal,  the  judge  held,  that  as  the  board  had  by  resolution 
.impliedly  authorized  their  surveyor  to  get  the  quantities  taken  out, 
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and  had  the  benefit  of  the  work  which  had  been  done,  their  objection 
was  not  tenable.     Judgment  for  the  plaintiff  for  amount  claimed. 

When,  however,  the  commissions  of  the  architect  or 
engineer  does  not  include  the  duty  of  procuring  tenders 
for  the  works,  it  is  very  doubtful  whether  the  retaining 
a  quantity  surveyor  is  within  the  scope  of  his  employ- 
ment. The  decisions  upon  the  point  can  scarcely  be 
considered  consistent,  but,  as  far  as  any  rule  can  be 
evolved  from  them,  they  appear  to  have  established  this, 
that  the  Courts  will  not  consider  the  employment  of  a 
quantity  surveyor  to  come  within  the  implied  authority 
of  the  architect  or  engineer,  except  where  a  special  custom 
of  the  profession  to  that  effect  can  be  proved  to  exist. 

3  Bing.  N.  C.  Moon  v.  Guardians  of  Witney  Union,  where  the  architect  of  the 
814.  (1837)  guardians  prepared  plans  and  specifications  of  certain  intended 
buildings,  and  instructed  the  plaintiff  Moon  to  take  out  the  quanti- 
ties. The  plans  and  specification  were  deposited  with  the  clerk  of 
the  guardians,  and  a  memorandum  of  instructions  to  builders  ac- 
companied them  to  this  effect : — ' '  Builders  tendering  for  the  intended 
workhouse  are  informed  that  quantities  are  now  being  prepared  and 
will  be  ready  for  their  use  on  a  given  date.  The  successful  party 
will  have  to  defray  the  cost  of  the  quantities,  the  charge  for  which 
will  be  stated  at  the  foot  of  the  bill  of  quantities  when  delivered." 
Owing  to  a  dispute  between  the  guardians  and  their  architect  the 
works  were  not  proceeded  with,  and  the  latter  furnished  his  ac- 
count to  the  guardians,  and  at  the  same  time  sent  in  Moon's  account 
for  the  quantities.  The  guardians  paid  their  architect's  account, 
but  repudiated  all  liability  with  respect  to  the  cost  of  the  bills  of 
quantities.  They  had  never  heard  of  Moon  till  his  account  was 
furnished.  When  the  case  came  to  trial,  Moon  proved  that  it  was 
customary  for  architects  to  employ  surveyors,  and  that  the  success- 
ful builder  added  the  surveyor's  fees  to  the  amount  of  his  tender. 

The  jury  returned  a  verdict  for  the  plaintiff  Moon.  On  the  argu- 
ment for  a  new  trial  it  was  held  that  the  defendant  guardians  were 
liable  to  pay  for  the  quantities.  Tindal,  C.  J.,  observing,  **The 
jury  found  that  there  was  a  usage  in  the  trade  for  architects  or 
builders  to  have  their  quantities  made  out  by  surveyors.  The  de- 
fendants had  notice  that  such  was  the  practice.  The  successful 
competitor  was  to  defray  the  expense  of  taking  out  the  quantities. 
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If  this  was  to  be  so,  what  was  to  be  the  result  if,  by  the  defendants' 
fault,  there  was  no  successful  competitor,  because  there  waa  no 
competitor  at  all  ?  In  such  a  case  the  defendants  must  be  liable  for 
the  amount  of  a  charge  which  they  have  authorized." 

Again,  Evans  v.  Carte  is  a  case  of  some  importance,  though  it  Times,  28 
leaves  the  question  in  a  rather  doubtful  position.  The  plaintiff,  a  ^^^^  l^^2. 
quantity  surveyor,  was  employed  by  the  defendant's  architect  to 
prepare  reduced  bills  of  quantities  for  the  use  of  builders  about  to 
tender  for  the  erection  of  a  theatre.  Some  time  previously  tho 
plaintiff  had  supplied  bills  of  quantities  for  the  theatre ;  but  the 
tenders  were  too  high,  and  the  defendant  did  not  proceed  with  the 
building,  but  told  the  architect  the  expenditure  would  have  to  be 
brought  down.  These  first  bills  of  quantities  were  paid  for  by 
the  defendant.  The  architect's  services  were  then  dispensed  with, 
and  the  plaintiff  sought  to  recover  fees  for  his  services  in  preparing 
the  second  or  reduced  set  of  quantities.  On  the  case  coming  to 
trial,  the  question  left  to  the  jury  was  whether  the  architect  had 
actual  authority  to  get  the  estimates  reduced.  The  jury  found 
that  there  was  such  authority,  and  a  verdict  was  entered  for 
the  plaintiff.  On  the  case  coming  before  the  Divisional  Court 
(Coleridge,  C.  J.,  Manisty  and  Bowen,  JJ.)  on  motion  to  set  the 
verdict  aside  as  being  against  the  evidence,  Coleridge,  C.  J.,  said, 

**  It  was  monstrous  that,  apart  from  actual  contract,  the  employer 
should  pay  for  the  quantities.  In  actions  tried  before  him  it  had 
never  been  suggested  that,  apart  from  custom  or  contract,  the  em- 
ployer should  pay  for  them.  In  the  present  case,  however,  the  claim 
having  been  put  upon  the  ground  of  actual  authority,  the  general 
question  of  law  does  not  arise,  and  it  becomes  a  question  of  the 
alleged  authority.  So  far  as  he  was  concerned  he  would  have  given 
a  different  verdict.  He  did  not  think  the  defendant  had  given 
authority  for  tho  preparation  of  the  reduced  quantities ;  but  as  the 
verdict  was  one  at  which  the  jury  might  have  not  unreasonably 
arrived,  he  thought  it  best  not  to  disturb  it."  Manisty,  J.,  con- 
curred with  the  Chief  Justice,  and  thought  "the  verdict  should 
stand  unless  it  was  shown  to  be  wrong,  and  he  was  not  satisfied 
that  this  was  the  case."  Bowen,  J.,  who  had  tried  the  case,  also 
concurred,  and  said  that  "  it  was  not  a  sufficient  gi'ound  for  setting 
aside  a  verdict,  that  perhaps  the  judge,  had  he  tried  it  without  a 
juiy,  might  have  come  to  a  different  conclusion." 

That  retaining  a  quantity  surveyor  does  not,  generally 
speaking,  come  within  the  authority  of  the  architect  as  the 
general  agent  of  the  employer,  seems  to  be  established 

M.  P 
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conversely  by  the  following  case ;  for  if  it  did  come  within 
Hs  authority  as  general  agent,  of  course  a  limitation  put 
by  the  employer  on  that  agency,  and  not  communicated 
to  the  surveyor,  could  not  affect  the  relations  between  the 
surveyor  and  the  employer. 

Times,  29  The  case  of  Richardson  and  Waghorne  v.  Beales  and  others  differs 

June,  1867.  from  tlie  preceding  cases,  because  the  action  was  brought  against 
the  proprietors  when  it  should  have  been  brought  against  the 
architect. 

The  defendants  were  the  committee  of  a  new  club,  and  invited 
designs  in  competition  for  the  erection  of  an  intended  club  house. 
The  plans  of  one  Porter,  an  architect,  were  accepted,  and  the 
plaintiffs  prepared  bills  of  quantities  on  instructions  from  Porter. 
The  tenders  sent  in  were,  however,  too  large  in  amount,  and  the 
proposal  to  build  was  abandoned.  The  plaintiffs  then  sued  the 
committee  for  their  fees  in  respect  of  the  bills  of  quantities. 

It  turned  out  in  evidence,  however,  that  when  accepting  Porter's 
designs  the  defendants  had  instructed  him  to  obtain  tenders  pro- 
vided he  did  not  pledge  the  liability  of  the  committee.  The  presiding 
judge  expressed  a  strong  opinion  that  the  plaintiffs  on  this  state  of 
facts  were  out  of  Court,  and  that  the  plaintiffs  should  have  pro- 
ceeded against  the  architect  Porter.  Plaintiffs'  counsel  then  elected 
to  be  non-suited. 

Though  there  was  no  decision  in  this  case,  the  instruc- 
tion to  the  architect  not  to  pledge  the  liability  of  the 
committee,  would  appear  to  have  been  regarded  by  the 
learned  judge  as  an  express  limitation  of  the  architect's 
authority,  and  the  case  is  of  value  as  showing  the  effect  of 
such  a  limitation  by  the  employer  upon  his  architect. 

Times  L.  R.  Again,  in  Gwyther  v.  Gaze,  the  defendant  instructed  his  architect 

(0-;^-)  8  Feb.  to  prepare  plans  for  a  warehouse,  and  the  latter  directed  the 
plaintiff  to  take  out  the  quantities.  Tenders  based  on  these 
quantities  were  sent  in,  but  none  of  them  were  accepted.  The 
plans  were  then  altered,  and  the  building  was  proceeded  with  by  a 
builder  who  had  not  tendered  in  the  first  instance.  The  plaintiff 
sent  in  his  account  of  fees  for  the  quantities,  charging  2|-  per  cent, 
on  the  lowest  of  the  tenders  sent  in  at  first.  Quain,  J.,  told  the 
jury  it  was  for  them  to  say  whether  the  architect's  authority  was 
limited  in  the  way  alleged  by  the  defendant,  and  if  it  was  not  so 
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ited,  the  defendant  was  liable  to  pay  the  plaintifE  a  reasonable 
Bmuneration  for  taking  out  the  quantities.  The  jury  returned  a 
rerdict  for  the  plaintiff,  and  the  judge,  by  consent  of  both  sides, 
3ssed  the  damages  at  1^  per  cent,  on  the  amount  of  the  lowest 

ider  sent  in. 

Again,  in  the  case  of  Schofield  v.  Barnardo  and  another,  which  Building 
tried  before  Coleridge,  C.  J.,  and  a  special  jury,  the  plaintiff  1^^"!!®' '^      ^'^^ 

IS  a  quantity  surveyor,  and  sued  Dr.  Barnardo  and  Mi\  Gregg,  an 

rchitect,  for  balance  of  fees  alleged  to  be  due  for  bills  of  quantities 

)repared  at  the  request  of  the  defendants.     Dr.  Barnardo  proposed 

erect  a  mission  hall,  plans  were  prepared,  and  plaintiff  took  out 
le  quantities  on  instructions  from  the  two  defendants.  The  lowest 
jnder  received  was  11,200Z.,  wliich  was  far  over  what  Dr.  Barnardo 

ished  to  expend.    Changes  were  then  made  in  the  plans,  and  even- 
lally  the  building  was  erected  at  a  lower  cost.     Dr.  Barnardo 

leged  that  he  instructed  the  plaintiff  that  he  was  not  prepared  to 
)end  more  than   5,000?.,  but  this  was  denied.     150?.  had  been 

ready  paid  on  account  of  the  quantities,  and  the  balance  claimed 
ras  123/.  os.  lid.     Eventually  the  jury  found  for  the  plaiatiff  as 

gainst  Dr.  Barnardo  68/.  7s.  Id.,  and  against  Gregg  38/.  17s.  Od. 

le  verdict  of  the  jury  as  against  the  architect  Gregg  can  only  be 

iderstood  on  the  assumption  that  he  had  exceeded  his  authority, 

id  had  rendered  himself  personally  liable. 

Engineer,  &c.,  may  incur  Liability. — The  next  class  of 
ises  requiring  reference  are  those  in  which  the  quantity 
surveyor  has  to  look  to  the  architect  for  his  fees.  Such 
3es  do  not  often  occur  in  practice,  but  it  is  necessary  to 
)int  out  that  where  an  architect  retains  in  the  name  of 
employer  a  quantity  surveyor  without  an  express  or  im- 
'plied  authority  from  his  employer  to  that  effect,  lie  will  be 
liable  to  pay  the  surveyor's  reasonable  charges.  The  act 
of  the  architect  will  not  be  one  of  agency,  he  will  be  in  the 
position  of  a  principal. 

This  view  of  the  rights  of  the  quantity  surveyor  is 
'illustrated  by  the  case  of 

Burnell  v.   Ellis,   in  wliich  the  claim  was  by  the  plaintiff',   a  Tho  Times 
quantity  surveyor,  against  an  architect  for  tho  recovery  of  fees  in  L.R.,26June, 
respect  of  the  preparation  of  bills  of  quantities.     Tho  defendant, 
acting  for  a  company,  had  prepared  pkms  and  specifications  of  on 
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The  Builder, 
1  Feb.  1879. 
Lord  Mayor's 
Court. 


intended  hotel  and  stables,  and  had  instructed  the  plaintiff,  Burnell, 
to  take  out  the  quantities.  The  tenders  sent  in  being  too  large  in 
amount,  the  buildings  were  not  proceeded  with.  The  plaintiff  then 
claimed  his  fees,  amounting  to  1001.  ;  but  as  the  work  did  not  go 
on,  and  defendant  did  not  expect  to  get  all  he  was  entitled  to,  he 
had  asked  the  plaintiff  to  reduce  his  charge.  The  plaintiff  then 
offered  to  take  oOl.  It  appeared  in  evidence  at  the  trial  that  the 
defendant  had  paid  the  plaintiff  101.  10s.,  which  plaintiff  alleged 
was  a  payment  on  account ;  but  which  the  defendant  asserted  was 
a  loan.  The  defendant  further  alleged  that  the  plaintiff  was  em- 
ployed by  a  builder,  and  that  it  was  understood  he  was  to  look  to 
the  company  for  payment. 

The  jury,  however,  took  a  different  view  of  the  facts,  and  found 
a  verdict  for  plaintiff  surveyor. 

Again,  the  case  of  Gordon  v.  Blackhurne  was  somewhat  peculiar, 
but  it  may  not  be  uninteresting.  The  defendant,  an  architect,  pre- 
pared plans  of  an  intended  building  on  instructions  from  an  em- 
ployer, and  requested  the  plaintiff  surveyor  to  draw  up  bills  of 
quantities.  Defendant  had  not  been  instructed  to  procure  tenders, 
and  in  previous  business  transactions  plaintiff  had  been  paid  his 
charges  through  the  defendant.  At  the  time  he  received  instruc- 
tions nothing  was  said  about  the  client.  There  was  no  specifica- 
tion, but  there  was  a  name  on  the  drawings.  The  quantities  wero 
sent  to  the  defendant,  and  by  him  they  were  delivered  to  the 
builders.  Defendant,  when  applied  to  for  a  payment  on  account 
by  the  plaintiff,  refused  to  pay,  but  said  the  client  was  liable. 

The  jury  found,  however,  on  the  evidence,  that  the  defendant 
had  personally  employed  the  plaintiff,  and  brought  in  a  verdict 
accordingly. 


/^: 


Engineer's  position  as  to  Quantities. — A  perusal  of  the 
foregoing  cases  will  show  that  the  proper  course  for  engi- 
neers and  architects  is  to  obtain  express  authority  from 
their  clients  before  calling  in  the  services  of  a  quantity 
surveyor,  should  such  be  requisite  as  a  means  of  obtaining 
tenders  for  intended  buildings.  This  will  prevent  un- 
pleasantness and  possible  litigation. 

Nor  is  it  advisable  for  tbe  engineer  or  architect  to 
supply  quantities  to  intending  contractors  :  for  if  paid  by 
the  party  whose  tender  for  the  intended  works  is  accepted, 
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he  is  placed  in  a  position  of  difficulty.  His  decision  in 
settling  differences  which  may  arise  between  the  employer 
and  the  builder  cannot  be  regarded  as  perfectly  impartial. 
And,  again,  there  is  the  possibility  of  further  difficulty  in 
case  the  builder  impugns  the  accuracy  of  the  quantities,  as 
he  is  very  likely  to  do  whenever  a  difference  arises  between 
the  architect  and  himself  on  the  question  of  what  is  and 
what  is  not  extra  work.  The  builder  may  seek  to  hold  the 
employer  liable  for  any  loss  he  may  suffer  through  the 
incorrectness  of  the  quantities,  and  this  means  trouble  to 
the  architect. 

At  the  present  time  the  usual  and  by  far  the  best  course 
is  to  allow  a  quantity  surveyor,  employed  by  a  number  of 
contractors  who  wish  to  tender  for  proposed  works,  or  a 
surveyor  who  takes  the  matter  on  speculation,  to  extract 
the  quantities  from  the  drawings  and  specification.  The 
surveyor  then  supplies  copies  of  the  bills  of  quantities  to 
the  parties  tendering,  on  the  terms  that  the  contractor 
whose  tender  shall  be  accepted  shall  pay  for  the  quantities. 
Parties  tendering  in  this  way  add  an  item  to  their  estimate 
for  surveyor's  fees,  and  thus  the  employer  indirectly  pays 
for  the  quantities. 

Under  these  circumstances  the  employer  and  his  engineer 
or  architect  are  free  from  all  responsibility  as  to  the 
accuracy  of  the  quantities.  If  the  latter  prove  to  be 
Lcorrect,  and  the  contractor  suffers  loss  in  having  to 
execute  items  of  work  included  in  the  drawings  but 
)mitted  from  the  quantities,  he  must  look  to  the  quantity 
surveyor  for  satisfaction ;  he  has  no  remedy  against  the 
employer  or  his  professional  adviser. 

The  arrangement  under  which  the  person  accepted  as 
contractor  pays  the  quantity  surveyor  works  very  well, 
)ut  a  difficulty  arises  when  the  proprietor  does  not  accept 
ly  tender  and  abandons  the  proposed  scheme  of  works. 
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In  these  circumstances  the  quantity  surveyor  loses  the 
value  of  his  work,  unless  he  can  recover  his  fees  from  the 
proprietor ;  and,  as  has  just  been  pointed  out,  he  will  not 
likely  succeed  in  this  unless  he  can  show  an  authority  from 
the  proprietor. 

L.  R.  Ir.  2  C.  Til®  ^^se  of  McConnell  v.  Kilgallon  dealt  witli  a  state  of  facts 
L.119.  (1878)  which  may  sometimes  occur,  viz.,  the  abandonment  of  the  works  by 
the  contractor.  Here  the  defendant  agreed  with  the  surveyor  that 
if  the  latter  would  supply  the  quantities  for  a  building  proposed  to 
be  erected,  he  would,  if  his  tender  were  accepted,  pay  the  surveyor's 
fees  out  of  the  first  instalment  paid  to  himself  on  foot  of  the  build- 
ing. The  surveyor  did  so  furnish  the  necessary  quantities,  but  the 
defendant  builder  subsequently  abandoned  the  contract.  On  action 
being  brought  by  the  surveyor  for  his  fees,  it  was  held  that  it  was 
implied  that  the  builder  should  duly  proceed  with  the  building 
contract ;  that  he  was  bound  to  pay  the  surveyor's  fees,  having 
rendered  impossible  performance  of  his  contract  with  the  surveyor 
by  his  own  act,  and  that  it  was  not  a  condition  precedent  that  the 
first  instalment  should  be  paid. 


L.  R.  10  Ch. 
515;  45  L.J. 
Ch.  121. 
(1876) 


Agent  acting  Mala  fide. — As  a  general  agent  for  his 
<3lient,  it  has  been  already  pointed  out  that  the  engineer  or 
architect  must  exercise  his  functions  in  a  manner  con- 
ducive to  the  client's  interests.  He  must  not  only  act 
skilfully  but  also  bond  fide,  and,  further  than  this,  he  must 
refrain  from  entering  into  any  bargain  or  transaction 
which  would  in  any  way  result  disadvantageously  to  the 
employer.  In  other  words,  so  far  as  he  can  do  so,  and 
with  justice  to  contractors,  he  must  keep  his  client  safe. 

The  case  of  The  Panama  South  Pacific  Telegraph  Company  v.  The 
India- Rubher,  &c.  Telegraph  Works  Company  expresses  this  rule  very 
clearly.  In  this  case  the  defendants  entered  into  a  contract  to  lay 
a  cable  for  the  plaintiffs,  and  afterwards  made  an  arrangement  with 
the  engineer  of  the  plaintiffs  that  he  should  lay  the  cable  for  them, 
and  that  they  (the  defendants)  would  pay  hiTn  for  so  doing  as  they 
received  instalments  of  their  contract  price  from  the  plaintiffs. 
It  was  held  that  this  agreement  between  the  engineer  and  the 
defendant  company  was  a  fi'aud,  and  that  the  plaintiffs  were 
entitled  to  have  their  contract  rescinded.    James,  L.  J.,  said : 
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r 
**Any  surreptitious  dealing  between  one  principal  to  a  contract 
and  the  agent  of  the  other  principal  is  a  fraud  in  equity,  and  entitles 
the  first-named  principal  to  have  the  contract  rescinded,  and  to 
refuse  to  proceed  with  it  in  any  shape." 

Harrimjton  v.  The  Victoria  Graving  Dock  Company  is  another  L.  R.  3  Q.  B. 
case  in  point,  though  it  does  not  go  so  far  as  the  one  just  quoted.  ^-  ^^'  (1*78) 
Here  the  plaintiff  was  advising  engineer  to  the  Great  Eastern 
Eailway  Company  in  connection  with  ships  belonging  to  that 
company.  The  defendants  were  desii'ous  of  obtaining  the  contract 
for  the  repairs  of  some  of  the  company's  ships,  and  the  plaintiff 
was  to  use  his  influence  with  a  view  to  secure  the  acceptance  of  tho 
defendants'  tender.  The  defendants  were  to  pay  plaintiff  a  com- 
mission for  the  superintendence  by  him  of  the  repairs,  and  the 
action  was  brought  for  the  recovery  of  this  commission.  It  was 
held,  however,  that  the  plaintiff  could  not  maintain  his  action  for 
commission  under  the  contract,  on  the  ground  that,  even  although 
the  plaintiff  had  not  been  induced  to  act  corruptly,  the  consideration 
for  the  contract  was  corrupt. 

And  again,  in  Smith  v.  Sorby,  it  was  held  that  when  a  secret  L.  R.  3  Q.  B. 
gratuity  is  given  to  an  agent  with  the  intention  of  influencing  his  ^'  ^^2.  {Xot^.) 
mind  in  favour  of  the  giver  of  the  gratuity,  and  the  agent,  on  sub-  '        ' 
sequently  entering  into  a  contract  with  such  giver  on  behalf  of 
his  principal,  is  actually  influenced  by  the  gratuity  in  assenting  to  I 

stipulations  prejudicial  to  the  interests  of  the  principal,  although 
the  gratuity  was  not  given  dii-ectly  with  relation  to  such  particular 
contract,  the  transaction  is  fraudulent  as  against  the  principal,  and 
the  contract  is  voidable  at  his  option. 

In  passing  from  this  part  of  tbe  subject,  it  may  be 
observed  that  very  few  cases  are  recorded  where  pro- 
fessional men  have  betrayed  the  trust  reposed  in  them 
by  their  employers ;  and  this  is  all  the  more  remai'kable 
when  account  is  taken  of  the  enormous  and  costly  under- 
takings which  have  been  executed  under  the  control  of 
members  of  the  engineering  and  architectural  professions. 
Their  reputation  for  honourable  dealing  is  deservedly  high, 
and  it  is  hoped  that  the  foregoing  observations  and  ex- 
tracts may  prove  useful  to  younger  practitioners  in 
pointing  out  the  best  method  of  upholding  the  good 
name  of  their  profession. 
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GENEEAL  LIABILITY. 
In  the  preceding  chapters,  the  personal  liability  of 
engineers  and  architects  for  acts  done  in  the  discharge 
of  their  professional  duties  has  been  several  times  referred 
to,  but  such  references  were  only  made  incidentally  in  the 
discussion  of  other  points.  In  the  present  chapter,  it  is 
proposed  to  consider  the  question  of  personal  Habihty 
separately,  and  in  a  more  or  less  complete  and  exhaustive 
manner. 

In  considering  this  question,  the  first  point  to  be 
noticed  is  the  persons  or  parties  into  contact  with  whom 
the  engineer  or  architect,  in  discharging  his  duties,  is  or 
may  be  brought.  In  the  first  place,  there  is  the  employer, 
whose  skilled  servant  the  engineer  or  architect  is.  In  the 
second  place,  there  is  the  contractor,  whose  work  it  is  the 
business  of  the  engineer  or  architect  to  supervise.  In  the 
third  place,  there  is  the  public,  whose  rights  or  conveni- 
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ence  may  bo  interfered  with  by  the  engineer's  or  architect's 
act  or  orders.  Now,  to  each  of  these  three  parties,  the 
engineer  or  architect  may,  under  certain  circumstances,  be 
held  personally  liable  for  acts  done  in  the  discharge  of  his 
professional  duties. 

Before  discussing  the  engineer's  or  architect's  personal 

liability  as  regards  each  of  these  parties,  it  is  perhaps 

desirable  to  point  out  that  the  ground  of  his  liability  to 

the  employer  is  altogether  different  from  that  on  which  is 

based  his  liability  to  the  contractor  or  to  the  public.     His 

liability  to  the  employer  is  grounded  on  contract.     He  is 

I     retained  by  the  employer  to  discharge  certain  duties,  and 

l^k  he  does  not  discharge  those  duties  with  what  the  Court 

IHonsiders  reasonable  skill  and  care,  he  is  liable  for  breach 

r^f  contract.     But  he  is  under  no  contract  with  regard  to 

e  contractor  and  the  public,  and  so  any  liability  he  has 

ards  them  must  arise  from  acts  or  conduct  in  them- 

Ives  either  wrongful  or  criminal. 

Por  the  sake  of  convenience,  we  will  consider  the  per- 
nal  liability  of  the  engineer  or  architect  as  regards  the 
ee  classes  before  mentioned  in  the  reverse  order  of  that 
.ven  above,  and  so  begin  with  his  liability  to  the  public. 


I.  Liability  to  the  Public. 

The  engineer  or  architect  may  be  personally  liable  to 
riitne  public  generally,  in  which  case  his  liabiHty  is  in  its 
Limature  penal,  or  to  an  individual  member  of  the  public, 
■Hi  which  case  his  liability  is  in  its  nature  compensatory. 
IH  First,  with  regard  to  his  liability  to  the  public  gene- 

PRlly. 

I  One  of  the  most  important  ways  in  which  he  may 
become  liable  to  the  public  generally  is  under  the  Public 
Health  Act  of  1875. 
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38  &  39  Vict.       Public   Health  Act. — Sect.   193  of  this  Act  runs  as 

c.  15,  s.  193.      „  ,, 

lollows : — 

**  Officers  or  servants  appointed  or  employed  under  this  Act  by 
the  local  authority  shall  not  in  any  wise  bo  concerned  or  interested 
in  any  bargain  or  contract  made  with  such  authority  for  any  of  the 
purposes  of  the  Act. 

' '  If  any  such  officer  or  servant  is  so  concerned  'or  interested,  or, 
under  colour  of  his  office  or  employment,  exacts  or  accepts  any  fee 
or  reward  whatsoever  other  than  his  proper  salary,  wages,  and 
allowances,  he  shall  be  incapable  of  afterwards  holding  or  con- 
tinuing in  any  office  or  employment  under  this  Act,  and  shall 
forfeit  and  pay  the  sum  of  fifty  pounds,  which  may  be  recovered 
by  any  person,  with  full  costs  of  suit,  by  action  of  debt." 

This  enactment  has  been  modified  by  provisions  in  the 
Public  Health  (Members  and  Officers)  Act,  1885,  and  the 
Public  Health  (Officers)  Act,  1884. 

48  &  49  Vict.  By  sect.  2  of  the  first  of  these  Acts,  notwithstanding  anything  in 
c.  53,  s.  2.  "tiie  193rd  section  of  the  principal  Act,  or  any  similar  restrictions  in 
any  local  Act,  to  the  contrary,  an  officer  or  servant  appointed  under 
the  Act  may  lawfully  be  interested  or  concerned  in  any  contract 
with  the  local  authority  for  the  sale,  purchase,  leasing,  or  hiring  of 
any  lands,  rooms,  or  offices,  or  may  be  concerned  in  any  contract 
with  the  local  authority  as  a  shareholder  in  any  joint  stock  com- 
pany, provided  the  contract  be  consented  to  by  two -thirds  of  the 
members  of  the  local  authority  present  at  a  meeting  held  after 
seven  clear  days'  notice  shall  have  been  published  in  some  news- 
paper circulating  in  the  neighbourhood,  and  after  notice  shall  have 
been  sent  in  writing  to  every  member  stating  the  nature  of  the 
contract,  and  the  time  and  place  of  the  meeting  at  which  the  question 
is  to  be  considered. 

47  &  48  Vict.  By  sect.  2  of  the  second  Act,  proceedings  for  the 
recovery  of  any  penalty  under  the  193rd  section  of  the 
Public  Health  Act,  1875,  shall  not  be  taken,  except  with 
the  consent  in  writing  of  the  Attomey-Greneral. 

It  has  been  decided  that  contracts  coming  within  sect. 
193  of  the  principal  Act  not  only  subject  the  officer  who  is 
concerned  in  them  to  a  penalty  of  50/.,  but  are  also  illegal 
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and  void.     This  was  held  in  the  case  of  Melm  and  another  L.  R.  16 

O    B    X)   446 

V.  The  Shirley  Local  Boards  a  case  previously  quoted  upon  (I886) 

another  point. 

In  this  case,  Moliss,  together  with  Pirn,  who  was  the  Local 
Board's  surveyor  at  a  salary  of  150/.  a  year,  offered  to  carry  out  as 
joint  engineers  certain  drainage  works  which  the  Local  Board  were 
about  to  construct.  Their  offer  was  accepted,  but  afterwards  the 
Local  Board  abandoned  the  intended  works.  Meliss  and  Pirn 
brought  an  action  to  recover  530?.  for  work  done  and  services 
rendered.  It  was  held  that  they  could  not  recover.  In  the  Court 
of  Appeal,  Lord  Esher,  M.  E.,  observed:  "It  seems  to  me,  con- 
sidering the  object  of  the  enactment,  that  the  intention  of  the 
legislature  was  that  such  a  contract  should  not  be  entered  into. 
The  amount  of  the  penalties,  contrasted  with  the  nature  of  the 
[subject,  brings  me,  though  I  must  confess  with  regret,  to  the 
[conclusion  that  the  contract  is  void,  and  the  plaintiffs  cannot  sue 
[on  it." 

The  next  point  to  be  considered  on  sect.  193  is  this : 
[When  will  an  officer  or  servant  be  considered  to  be  "  inte- 
rested or  concerned"  in  a  bargain  or  contract  with  the  local 
'authority?  The  section  was  not  intended  to  forbid 
reasonable  allowances  to  officers  over  and  above  their 
i  usual  salaries  for  extra  work  done  by  them  in  connection 
with  contracts  entered  into  by  the  local  authority.  Sect. 
189  of  the  Act  expressly  permits  payments  to  officers  of 
["reasonable  salaries,  wages,  or  allowances." 

In  Reg.  v.  Preat,  where  an  officer  was  engaged  by  a  corporation  16  Q.  B.  32. 

act  as  the  professional  adviser  "  of  the  mayor  and  council  in  the  (^'^) 
[business  of  the  council,"  it  was  held  that  canying  out  his  advice 
was  extra  work,  to  be  paid  for  by  an  extra  allowance.     And  in  Reg,  33  L.  T. 
V.  Gloucester  {Mayor,  &c.)y  where  a  surveyor  was  retained  by  a  !,9*y^*.LH^* 
I  corporation  at  a  salary  of  50/.  a  year,  and  he  did  extra  work  in  nggg) 
connection  with  the  construction  of  certain  water- works,  it  was 
hold  that  100/.  was  a  reasonable  allowance. 

I    While,  however,  the  section  does  not  forbid  reasonable 
allowances  for  extra  work,  still,  when  a  contract  may  afford 
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allowancG,  or  wlien  it  arranges  his  allowance  in  a  way  which 
gives  him  an  interest  antagonistic  to  the  interests  of  his 
•j  employers  (the  local  authority),  he  will  be  held  to  be 
"  concerned  or  interested  "  in  it  within  the  terms  of  the 
section.  A  few  cases  may  be  given  in  proof  and  illustra- 
tion of  this  rule. 

The  cases  of  Burgess  v.  Clark  and  Todd  v.  Rohinsoriy 
See  supra.        "both  decided  before  the  passing  of   the  Public  Health 
(Members  and  Officers)  Act,  1885,  may  be  mentioned. 

L.  R.  14  In  Burgess  v.  Clark  an  officer  of  a  local  board  let  rooms  to  tlie 

h^ggg"     '  '^  '  board  at  a  rent  for  the  transaction  of  the  board's  business,  and  it 

was  held  tbat  the  letting  of  the  rooms  was  a  bargain  or  contract 

with  the  board  such  as  is  prohibited  by  sect.  193,  and  that  the  rent 

payable  for  the  room  could  not  be  considered  an  "  allowance"  to 

the  officer  in  addition  to  his  salary  within  the  meaning  of  sects.  189 

— 193,  it  being  unconnected  with  the  performance  of  any  services 

in  the  course  of  his  employment  under  the  board. 

L.  R.  It  In  Todd  v.  Robinson  it  was  held  that  an  officer  of  a  local  board 

(1886'     '        *  ^^^  ^^^  ^  shareholder  in  a  company  having  a  contract  with  the 

board,  was,  so  long  as  the  contract  existed,  "  interested  in  a  bargain 

or  contract "  with  the  board  within  the  meaning  of  sect.  193,  and  if 

the  contract  was  capable  of  producing  any  profit  to  the  shareholders, 

he  was  liable  to  the  penalty  imposed  by  that  enactment. 

It  was  in  consequence  of  the  decisions  in  Burgess  v. 
Clark,  and  in  Todd  v.  Robinson,  that  the  Public  Health 
(Members  and  Officers)  Act,  1885,  was  passed. 

In  contrast  to  these  two  cases  may  be  cited  the  deci- 
sion in 

27  J.  P.  741.         Wedneshury  Local  Board  y.  Stevenson,  a  magistrate's  case.     There 
(1863)  notice  had  been  given  by  the  sanitary  authority  to  the  owners  of 

certain  houses  to  repair  them.  On  owners  neglecting  so  to  do  the 
sanitary  authority  repaired,  and  the  surveyor  apportioned  the 
expenses  of  doing  so  among  the  owners.  The  owners  refused  to 
pay,  on  the  ground  that  the  surveyor  was  interested  in  the  contract 
through  his  being  patentee  and  receiving  royalties  on  certain  bricks 
used  in  effecting  the  alterations.  It  was  held,  however,  that  he 
was  not  interested  within  sect.  193. 

22  Q.  B.  D.         The  case  of  Nutton  v.  Wilson  may  also  be  mentioned.    Here  the 
744.    (1889) 
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action  was  against  a  member  of  the  local  board,  not  an  officer, 
but  the  principle  of  the  decision  applies  equally  to  proceedings 
under  sect.  193.  The  defendant  was  a  member  of  a  local  board 
which  had  given  a  contract  to  one  Holdsworth,  and  he,  being  a 
joiner,  executed  for  Holdsworth  part  of  the  work  under  the  contract. 
It  was  not  suggested  that  there  was  any  corrupt  intention.  The 
Court  of  Appeal  held  that  the  defendant  was  concerned  in  the 
contract.  In  giving  judgment,  Lord  Esher,  M.  E.,  said :  "  I  adhere 
to  what  I  have  before  said  with  regard  to  provisions  of  this  kind. 
They  are  intended  to  prevent  the  members  of  local  boards  which 
may  have  occasion  to  enter  into  contracts,  from  being  exposed  to 
temptation,  or  even  to  the  semblance  of  temptation."  And  Lord 
Justice  Lindley  said ' '  the  expression  '  in  any  manner  concerned '  is  a 
somewhat  lax  one.  Cases  may  be  put  in  which  a  person  might 
perhaps  be  said  in  one  sense  to  be  concerned  in  a  contract  entered 
into  by  the  board,  and  yet  it  might  be  tolerably  obvious  that  he  is 
not  •  concerned  in  the  contract,'  in  the  sense  in  which  the  Act  uses 
the  words.  To  interpret  words  of  this  kind,  which  have  no  very 
definite  meaning,  and  which  perhaps  were  purposely  employed  for 
that  very  reason,  we  must  look  at  the  object  to  be  attained.  The 
object  obviously  was  to  prevent  the  conflict  between  interest  and 
duty  that  might  otherwise  inevitably  arise." 


But  the  most  important  case  for  the  consideration  of 
officers  of  local  authorities  is  that  of  Whiteley  v.  Barley, 
which  lately  came  before  the  Court  of  Appeal. 

The  defendant  Barley  was  the  surveyor  to  the  Corporation  of 
Bamsgate,  and  in  the  course  of  his  duty  as  such  he  prepared  plans 
and  specifications  for  sundry  works  of  improvement  proposed  to  be 
canied  out  by  the  corporation.  The  defendant  supplied  bills  of 
quantities  of  the  intended  works  to  parties  tendering,  on  the  tenns 
that  he  was  to  be  paid  2  J  per  cent,  on  the  total  contract  amount  by 
the  person  selected  as  contractor,  and  he  was  the  person  who  was 
to  certify  the  total  amount  payable  to  the  contractor  at  the  comple- 
tion of  the  works.  Further,  the  corporation  carried  out  a  large 
scheme  of  sewerage  works  under  the  defendant  as  engineer,  and 
agreed  to  pay  him,  over  and  above  his  ordinary  salary,  a  commission 
on  the  costs  of  the  works  not  exceeding  780^.  in  all.  In  the 
contract  agreement  relating  to  the  sewerage  scheme  there  was  a 
claim  to  the  effect  that  the  contractors  were  to  pay  the  defendant 
IJ  per  cent,  on  the  total  cost,  as  certified  by  him,  for  bills  of 
quantities  supplied  by  him  to  such  contractors. 

The  plaintiff  brought  his  action  against  the  defendant  surveyor 


L.  R.  20 
Q.  B.  D.  196 
21  Q.  B.  D. 
154.     (1888) 
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on  the  ground  that  he  was  interested  in   a   contract  with  the 

corporation,  and  that  he  had  accepted  fees  and  rewards  other  than 

his  proper  salary  within  the  meaning  of  the  193rd  section  of  the 

38  &  39  Vict.    Public  Health  Act,  1875,  and  that  he  had  in  consequence  rendered 

c.      ,  s.    yd.     Jiioigeif  liable  to  penalties  as  prescribed  by  that  section. 

The  defendant  alleged  in  his  defence  that  the  money  received  by 
him  from  contractors  for  the  bills  of  quantities  was  paid  over,  or 
would  be  paid  over,  to  the  corporation,  less  cash  out  of  pocket,  in 
accordance  with  an  agreement  between  the  defendant  and  his 
employers,  the  corporation.  At  the  trial,  before  Mathew,  J.,  and 
a  special  jury,  the  question  left  to  the  jury  was,  did  such  an  agree- 
ment exist  ?  The  jury  found  in  the  negative,  and  the  judge  gave 
judgment  for  the  plaintiff,  holding  that  in  connection  with  certain, 
of  the  contracts,  the  defendant  had  rendered  himself  liable  to 
penalties. 

The  case  went  to  the  Court  of  Appeal,  where  Mr.  Justice  Mathew's 
decision  was  confirmed.  Lord  Esher,  M.  E.,  remarking — "  That  the 
defendant's  position  was  such  as  this  enactment  strikes  at,  seems  to 
me  to  be  clear.  He  was  to  be  paid  by  a  percentage  on  the  contract 
price,  and  so  the  larger  that  was,  the  larger  would  be  his  remune- 
ration. Therefore  it  would  be  to  his  interest  that  he  should  make 
the  quantities  as  large  as  they  could  be  made.  There  is  no  reflection 
on  his  honour  or  integrity,  but  the  statute  affects  all  who  are  brought 
within  the  terms  of  it,  and  not  merely  those  who  yield  to  temptation. 
With  regard  to  the  penalty  incurred  with  respect  to  the  sewerage 
works,  the  defendant's  position  as  to  the  liability  of  the  contractors 
to  pay  him  a  percentage,  is  precisely  the  same  as  ia  the  case  I  have 
already  dealt  with.  I  think,  therefore,  the  judgment  of  the  learned 
judge  (Mathews,  J.)  was  right,  and  should  be  affirmed."  The  other 
members  of  the  Court,  Lindley  and  Lopes,  L.  JJ.,  concurred  in  the 
decision  of  the  Master  of  the  EoUs. 

In  looking  at  the  decision  in  this  case,  it  must  be 
admitted  that  the  practice  of  supplying  bills  of  quantities 
at  a  price  to  be  paid  to  the  surveyor  of  the  board  by  the 
contractor,  is  open  to  very  adverse  comment,  and  the 
observations  of  Lord  Esher  on  this  part  of  the  case  will  be 
concurred  in  by  most  persons.  But  that  it  is  illegal  for  a 
surveyor  to  accept  a  commission  from  his  board  on  the 
costs  of  the  works  which  entail  extra  labour  upon  him, 
will  strike  most  readers  with  surprise.  The  decision  of 
the  Court  of  Appeal  is,  however,  clear;  and  until  it  is 
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reversed  or  overruled  by  the  House  of  Lords,  it  must  be 
taken  as  indicating  the  effect  of  the  193rd  section  of  the 
Public  Health  Act,  1875. 

All  payments,  therefore,  by  corporations  acting  under 
the  powers  of  this  Act  made  to  their  oflB.cer  for  special  or 
extra  services,  must  be  by  increase  of  salary,  or  calculated 
in  some  way  other  than  being  made  contingent  on  the 
cost  of  works  which  are  tmder  the  control  of  such  officers. 

Commissioners  Clauses  Act,  1847. — The  decision  in 
Whifelcy  v.  Barley,  though  based  upon  the  193rd  section 
of  the  Public  Health  Act,  1875,  may,  and  probably  will, 
affect  officers  and  servants  of  corporations  not  acting  under 
this  Act.  Many  private  Acts  relating  to  boards  of  com- 
missioners incorporate  the  Commissioners  Clauses  Act,  1847. 
Now  the  67th  section  of  this  Act  is  of  the  same  scope  as  10  Vict.  c.  16, 
the  193rd  section  of  the  Act  of  1875,  the  words  of  the 
section  are  as  follows : — 

Every  officer  employed  by  the  commissioners  who  shall  exact  or 

[accept,  on  account  of  anything  done  by  virtue  of  his  office,  or  in 

)lation  to  the  matters  to  be  done  under  this  or  the  special  Act,  any 

fee  or  reward  whatsoever  other  than  the  salary  or  allowances  allowed 

)y  the  commissioners,  or  who  shall  be  in  anywise  concerned  or 

[interested  in  any  bargain  or  contract  made  by  the  commissioners, 

lall  be  incapable  of  being  afterwards  employed  by  the  commis- 

jioners,  and  shall  forfeit  the  sum  of  fifty  pounds ;  and  any  person 

Imay  sue  for  such  penalty  by  action  of  debt  or  on  the  case  in  any 

[of  the  superior  Courts,  and  shall  on  recovery  thereof  be  entitled 

{to  full  costs  of  suit." 

It  will  be  seen  there  is  a  difference  in  the  wording  of 
[.the  foregoing  section  of  the  Commissioners  Clauses  Act, 
[-1847,  and  the  193rd  section  of  the  Public  Health  Act, 
[1875,  but  this  difference  is  not  of  such  a  character  as  to 
[avoid  the  conclusion  that  the  decision  in  Whiteky  v. 
Barley  would  apply  with  equal  force  to  cases  of  the  same 
hkind  arising  under  the  former  Act. 
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Allowances  to  Officers. — The  facts  of  Whiteley  v.  Barley 
were  again  before  the  Court  in  the  very  recent  case  of 

23  Q.  B.  D.  The   Queen  v.   The  Mayor,  &c.  of  Eamsgate.      Here  the  point 

66.  (1889)  before  the  Court  was  this:  Before  the  decision  in  Whiteley  v. 
Barley,  the  local  authority  of  Eamsgate  had  voted  and  paid  part  of 
the  commission  referred  to  in  that  case  to  Barley,  the  borough 
engineer.  After  the  decision,  they  voted  and  paid  him  not  merely 
the  remainder  of  the  commission,  but  a  sum  of  money  to  recom- 
pense him  for  the  penalties  he  had  to  pay,  and  the  costs  he  was  put 
to  in  that  case.  Thereupon  a  rule  nisi  was  obtained  by  a  ratepayer 
for  a  certiorari  to  bring  up  these  resolutions  voting  the  money,  that 
the  same  might  be  quashed,  on  the  groimd  that  they  were  illegal 
and  ultra  vires.  The  Court  made  the  rule  absolute.  In  giving 
judgment,  Mr.  Justice  Field  said:  "We  have  been  called  upon  by 
the  defendant  not  to  make  the  rule  absolute,  on  the  ground  that  it 
is  a  matter  within  our  discretion,  according  to  the  express  terms  of 
the  section  under  which  the  rule  has  been  moved  (45  &  46  Yict. 
c.  50,  s.  141),  whether  we  should  issue  the  certiorari  or  not,  and 
that  under  the  circumstances  of  this  case  we  ought  in  our  discretion 
16  Q.  B.  32.  to  refuse  the  writ.  There  has  been  cited  to  us  the  case  of  Beg.  v. 
Prest,  as  an  authority  for  the  proposition  that  where  a  sum  of 
money  has  been  hondfide  paid  by  a  corporation  for  services  rendered, 
and  such  sum  is  nothing  more  than  a  fair  and  just  sum  to  be  paid 
for  the  benefits  which  it  has  received,  the  Court  will  not  interfere 
to  set  that  payment  aside  merely  because  it  is  in  form  ultra  vires 
and  illegal  by  reason  of  its  non-compliance  with  some  statutory 
provision.  And  it  was  said  that  the  payment  to  the  surveyor  in 
this  case  having  been  made  honestly,  and  being  a  fair  and  reason- 
able payment  in  respect  of  services,  the  benefit  of  which  the  rate- 
payers had  enjoyed,  was  a  matter  which  was  in  fact  harmless,  and 
one  with  which  we  ought  not  to  interfere.  But  I  cannot  agree  that 
it  was  harmless,  it  was  not  a  mere  irregularity,  but  a  payment 
which  was  positively  prohibited  by  the  statute." 

Counsel  for  the  defence  had,  in  his  argument,  asserted  that  the 
payments  to  Barley  for  his  services  to  the  corporation  would  have 
been  legal  as  an  "  allowance"  within  the  Act,  had  they  been  voted 
in  a  lump  sum  and  not  as  a  commission  on  the  cost  of  the  works. 
This  led  Mr.  Justice  Field  to  express  his  opinion  as  to  the  meaning 
that  should  be  attached  to  the  word  "  allowances."  He  said :  "  An 
authority  was  cited  giving  a  definition  of  the  word  allowance  as 
being  'a  payment  beyond  the  agi-eed  salary  of  the  officer  for 
additional  services  rendered  by  him.'    But  I  think  that  the  defini- 
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tion  is  too  large.  To  my  mind  an  *  allowance  *  means  an  allowance 
of  something  other  than  money,  and  docs  not  include  pecuniary 
payment."  The  other  member  of  the  Court — Cave,  J., — although 
inclined  to  concur  in  Mr.  Justice  Field's  definition,  did  not  express 
a  decided  opinion  on  the  point,  holding  that  it  was  not  necessary  for 
the  decision  of  the  case. 

The  definition  referred  to  by  Mr.  Justice  Field  was  that 
given  to  the  word  "allowance"  by  Brett,  M.  E.,  in  the 
case  of  Burgess  v.  Clarke,  and  it  may  not  be  presumptuous  14  Q.  B.  D. 
to  say  that  it  appears  to  us  to  be  a  more  correct  definition  "  ^  ' 
than  that  assigned  to  it  by  Field,  J".  At  any  rate,  it  is  the  p.  76. 
meaning  hitherto  attached  to  it  by  every  corporation  in 
their  dealings  with  the  members  and  officers.  When 
either  of  these  are  put  to  extra  labour  and  expense,  it  is 
customary  to  vote  them  in  consideration  an  allowance  of 
so  many  pounds,  and  the  legality  of  such  proceedings,  as 
far  as  we  are  aware,  has  never  been  questioned.  The  fears 
expressed  by  Cave,  J.,  that  holding  that  allowances  in- 
cluded money  pa^nnents  might  lead  to  much  jobbery  and 
corruption,  are  unfounded,  or  at  any  rate  futile,  since,  if 
allowances  of  money  were  declared  illegal,  there  can  be  no 
doubt  but  that  corporations  in  similar  cases,  instead  of 
voting  money  as  an  allowance,  would  simply  vote  an 
increase  of  salary,  a  proceeding  which  could  not  be  ques- 
tioned. 

Since  the  above  was  written,  the  case  of  Edwards  v.  23  Q.  B.  D. 

o   ,  1        T  ^31.     (24th 

balmon  has  been  reported.  July,  1889) 

It  was  an  action  for  the  50/.  penalty  under  sect.  193.  The  defen- 
dant was  town  clerk  of  Bury  St.  Edmund's,  and  he  had  been 
appointed  at  a  fixed  salary,  which  was  "  to  include  all  legal  charges, 
except  for  contentious  business  matters,  travelling  expenses,  and 
payments  out  of  pocket."  Subsequently,  the  council  having  under- 
taken the  construction  of  some  sewerage  works,  extra  labours  wore 
cast  upon  the  defendant,  and  to  compensate  him  the  council,  on  the 
conclusion  of  the  works,  by  resolution  granted  him  500  guinea**. 
On  trial,  judgment  was  given  for  the  defendant.     On  appeal,  tho 

M.  G 
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Court  dismissed  the  case  without  calling  on  the  defendant's  counsel. 
Lord  Halsbury,  L.  C,  while  not  deciding  what  was  meant  by 
*'  allowances,"  held  that  on  the  facts  the  case  did  not  come  within 
section  193.  Lord  Esher,  M.  E.,  concurred,  adding,  that  notwith- 
standing the  criticism  to  which  his  definition  of  the  word  ' '  allow- 
ances" in  Burgess  v.  ClarJce  had  been  subjected,  he  did  not  alter 
one  word  of  what  he  there  said. 

The  penalties  under  sect.  193  of  the  Public  Health  Act, 
1875,  are  made  recoverable  by  action  of  debt,  so  they  are 
not  strictly  criminal  in  their  nature.  Perhaps  a  few  words 
should  be  said  of  the  strictly  criminal  responsibility  to  the 
public  of  an  engineer  or  architect. 

Criminal  Liability. — The  engineer  or  architect,  like  every 
one  else,  is,  generally  speaking,  criminally  responsible  only 
for  his  own  acts  or  omissions.  Thus,  he  is  criminally 
responsible  for  what  he  does  or  orders  to  be  done,  but  not 
for  the  way  others  carry  out  his  orders,  unless  it  is  part  of 
his  duty  to  see  that  his  orders  are  properly  carried  out,  in 
which  case  he  may  be  held  responsible  if  in  the  opinion  of 
the  jury  he  was  grossly  negligent.  Two  cases  may  be 
cited  to  show  the  amount  of  negligence  which  will  be 
considered  criminal. 

7  Car.  &  In  Bex  v.  Allen,   the  prisoner  was  the  captain  of  a  steamer. 

(li^B)  ^^^'  "^^^'^^  *^®  steamer  under  his  and  a  pilot's  charge  was  coming  up 
the  Thames  one  dark  night,  it  came  into  collision  with  a  smack 
which  showed  no  lights.  Loss  of  life  occurred,  and  the  prisoner 
was  indicted  for  manslaughter.  On  trial,  evidence  was  given  that 
when  the  collision  took  place,  the  prisoner  and  the  pilot  were  on 
the  bridge,  but  there  was  no  look-out  on  the  bows.  It  was  shown, 
however,  that  an  hour  previous  to  the  collision,  the  captain  had 
placed  a  man  there.  It  was  held  that  there  was  no  evidence  of 
such  negligence  as  would  make  the  captain  criminally  responsible. 

2  C.  &  K.  368.       In  Beg.  v.  Haines,  the  charge  arose  out  of  an  explosion  of  fire- 

(1847)  damp  in  a  mine  of  which  prisoner  was  manager  or  overseer.    It  was 

alleged  by  the  prosecution  that  the  explosion  would  not  have 
occurred  if  the  prisoner  had  caused  an  air-heading  to  have  been  put 
up,  as  it  was  his  duty  to  have  done.  For  the  defence,  it  was  alleged 
that  it  was  the  duty  of  one  of  the  persons  killed  to  have  reported  to 
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the  prisoner  that  an  air-heading  was  required,  and  that  ho  had  not 
done  so.  Maule,  J.,  in  summing  up,  said :  *'  The  questions  for  you 
are  whether  it  was  the  duty  of  the  prisoner  to  have  dii-ected  an  air- 
heading  to  be  made  in  the  mine,  and  whether  by  his  omitting  to  do 
so,  he  was  guilty  of  a  want  of  reasonable  care  and  ordinary  precau- 
tion. If  you  are  satisfied  that  it  was  the  plain  and  ordinary  duty 
of  the  prisoner  to  have  caused  an  air-heading  to  be  made  in  this 
mine,  and  that,  by  the  omission,  the  death  of  the  deceased  occurred, 
you  ought  to  find  the  prisoner  guilty  of  manslaughter.  It  has  been 
contended  that  some  other  persons  were  on  this  occasion  also  guilty 
of  neglect;  still,  assuming  that  to  be  so,  their  neglect  will  not 
excuse  the  prisoner,  for  if  a  person's  death  bo  occasioned  by  the 
neglect  of  several,  they  are  all  guilty  of  manslaughter,  and  it  is  no 
defence  for  one,  who  was  negligent,  to  say  that  another  was 
negligent  also,  and  thus,  as  it  were,  to  divide  the  negligence  among 
them." 

Again,  in  Rex  v.  Senior,  the  prisoner  was  charged  with  having  killed  Chester 
a  child  in  the  exercise  of  his  calling  as  a  man-midwife.    The  judge,  4*^^'Q„rt 
Bolland,  B.,  observed,  in  his  charge  to  the  juiy,  "  That  in  the  case  j  Lewin  C.C. 
of  the  second  trial  of  St.  John  Long  at  the  Old  Bailey,  all  the  judges  183,  n. 
agreed,  at  a  previous  consultation,  that  if  any  medical  man  ...  by  ^^  4  C.  &  P. 
gross  nogUgence,  by  tampering  with  the  health  of  his  patients,  and 
by  making  experiments  with  new  medicines  of  unknown  power,  or 
by  gross  ignorance,  shall  cause  death,  he  shall  be  answerable  for  the 
consequences.     But  if  a  person,  having  skill  and  experience,  and 
anxious  to  use  that  skill  to  the  best  of  his  knowledge  and  judgment, 
shall  by  any  mistake  so  practise  as  to  cause  death,  he  shall  not  be 
legally  answerable  for  it." 

Liability  for  Torts. — The  next  class  of  cases  of  liability 
to  the  public  is  where  engineers  and  architects,  while  acting 
for  corporations,  companies,  or  persons  in  whose  employ- 
ment they  may  happen  to  be,  render  themselves  personally         \ 
liable  in  damages  to  individual  members  of  the  public.  \ 

Before  going  further,  it  should  be  pointed  out  that  no 
such  personal  liability  arises  under  the  Public  Health  Act,  38  &  39  "V^ot. 
1875  '■''"■'''■ 

By  sect.  265  of  that  statute,  it  is  enacted  that  **  No  matter  or  tiling 
done,  and  no  contract  entered  into  by  any  local  authority,  o^  j  )!.it; 
board  or  port  sanitary  authority,  and  no  matter  or  thing  done  by  any 
member  of  any  such  authority,  or  by  any  (\Oker  of  8H<k  authoriti/t 
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or  other  person  ivhomsoever  acting  under  the  direction  of  such  authority ^ 
shall,  if  the  matter  or  thing  were  done  or  the  contract  -were  entered 
into  hond  fide  for  the  purpose  of  executing  this  Act,  subject  them 
or  any  of  them  personally  to  any  action,  liability,  claim,  or  demand 
whatsoever ;  and  any  expense  incurred  by  any  such  authority, 
m.ember,  officer,  or  other  person  acting  as  last  aforesaid,  shall  be 
borne  and  repaid  out  of  the  fund  or  rate  applicable  by  such 
authority  to  the  general  purposes  of  the  Act." 


To  show  the  extent  of  the  protection  afforded  by  this 
Ior'.  %?j    T   pi'ovision,  the  case  of  Ward  v.  Lee,  decided  on  a  similar 
Q.  B.^142 ;  21  provision  in  the  Metropolitan  Commissioners  of  Sewers  Act, 
may  be  referred  to. 


Jur.  557. 
(1857) 

11  &  12  Vict. 
c.  112,  s.  128. 


There  the  defendant  was  a  contractor,  who,  in  altering  a  sewer 
under  the  direction  of  the  Commissioners  of  Sewers,  created  a 
nuisance  to  the  injury  of  the  plaintiff's  premises.  He  did  the  act 
in  the  hond  fide  execution  of  the  Act.  Held,  that  he  was  not  liable. 
Wightman,  J.,  said:  "We  are  of  opinion  that  the  effect  of  the 
section  is  to  absolve  from  liability  to  an  action  persons  who,  acting 
under  the  direction  of  the  commissioners,  do  some  matter  or  thing 
hond  fide  which,  but  for  that  clause,  would  subject  them  to  an 
action." 


In  all  cases,  however,  not  coming  within  the  protection 
of  sect.  265  of  the  Public  Health  Act  and  similar  statutory 
provisions,  the  engineer  or  architect  is  equally  liable  with 
the  employer  for  any  wrong  done  to  third  persons  in 
the  discharge  of  his  duty  as  engineer  or  architect.  The 
employer  is  liable  on  the  ground  that  the  engineer  or 
architect  is  his  agent  or  servant,  on  the  principle  respondeat 
superior.  The  engineer  or  architect  is  liable  because  he  is 
the  person  who  actually  did  or  authorized  the  wrongful 
act,  and  he  cannot  escape  liability  by  showing  that  he  did 
it  by  the  direction  of  the  employer.  In  such  cases  it  lies 
with  the  person  injured  whether  he  shall  bring  his  action 
against  the  employer  or  the  engineer.  As  a  matter  of 
fact,  he  usually  brings  it  against  the  employer,  but  he  is 
in  no  way  bound  to  do  so,  and  if  he  sues  the  engineer, 
and  obtains  damages,  the  engineer  cannot  compel  the  em- 
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ployer  to  indemnify  him  in  any  way  or  to  any  extent. 
The  rule  is,  that  among  tort-feasors  there  is  no  contribution, 
i.  e.,  when  damages  are  recovered  against  one  of  several 
persons  jointly  liable  for  a  wrong,  the  one  mulcted  cannot 
claim  from  the  others  any  share  of  the  damages  he  has 
had  to  pay. 

The  professional  man  is  then  liable  personally  for  the       ' 
wrongful  acts  he  does  or  authorizes  to  be  done.    There,  how- 
ever, his  liability  ceases.     If  the  act  authorized  to  be  done       > 
by  him  is  in  itself  a  lawful  act,  and  capable,  if  done  skil-      / 
fully,  of  being  done  without  injury  to  any  one,  lie  is  not 
liable  if,  in  doing  it,  an  injury  is  done  to  some  one  through      ' 
the  want  of  care  or  skill  in  the  contractor  or  his  workmen. 
The  relation  of  master  and  servant  does  not  exist  between 
the  professional  man  and  the  contractor,  and  consequently 
the  maxim  respondeat  superior  does  not  apply. 

As  was  said  in  Monha  v.  Dillon,  by  Palles,  C.  B.,  **  In  Butler  v.  12  L.  R.  Ir. 
Hunter  Pollock,  C.  B.,  says,  *  No  doubt  when  the  act  is  in  itseK  a  321.    (1883) 
nuisance,  the  party  who  employs  another  to  do  it  is  responsible  for     ^®  '"/'<»• 
aU  the  consequences,  for  then  the  maxim  qui/acit  per  alium,  facit  Jigfiof 
per  se  applies.     But  when  the  nuisance  arises,  not  from  the  act 
itself,  but  from  the  improper  mode  in  which  it  is  done,  the  person 
who  authorized  it  is  not  responsible  unless  the  relation  of  master 
and  sciTant  exists.'     What  is  here  said  of  an  act  '  in  itself  a  nuis- 
ance' is  equally  applicable,  in  my  opinion,  to  an  act  in  itself  a 
trespass,  or  to  any  other  act  in  itself  unlawful." 

The  personal  liability  of  an  engineer  or  architect  and  its 

limitations  will  be  made  clear  from  the  following  cases : — 

In  Mill  V.  Hawker  and  Wickett  personal  liability  was  incurred  by  L.  R.  9  Ex. 
the  surveyor  to  a  highway  board  for  an  act  of  trespass  committed  309  ;  10  Ex. 
by  him,  acting  under  tlie  orders  of  his  employers.     At  a  mooting    "'     ^       ' 
of  the  board  it  was  resolved  that  a  path  running  through  land  in 
the  occupation  of  the  plaintiff  was  a  highway,  and  that  the  plaintiff 
bo  directed  to  remove  a  lock  from  a  gate  placed  across  tho  path. 
The  surveyor  of  tho  board  was  afterwards  ordered  to  remove  the 
lock,  and  did  so.     The  plaintiff  then  brought  an  action  against  tho 
members  of  tho  board  in  their  personal  capacities,  and  against  tho 


86 


LIABILITY  OF  ENGINEER  OR  ARCHITECT. 


5  &  6  Will.  4,  surveyor. 

c.  55. 

Highway 

Act,  1862, 

25  &  26  Vict, 

c.  61. 


Building 

News,  1st 
July,  1887. 


12  L.  R.  Ir. 
321.     (1883) 
Court  of 
Appeal. 
See  supra, 
p.  85. 


The  plaintiff  was  non-suited,  on  the  ground  that  the 
defendants  wore  not  liable  individually.  The  Court  of  Exchequer 
set  aside  the  non-suit  and  ordered  a  new  trial,  on  the  ground  that, 
assuming  the  resolution  to  bo  illegal,  the  members  of  the  board 
who  concurred  in  it  were  personally  responsible,  and  that  the  fact 
that  the  surveyor  was  bound  to  obey  the  orders  of  the  board  did 
not  excuse  him  if,  in  obeying  this  order,  he  did  an  unlawful  act, 
Wben  the  case  came  before  the  Exchequer  Chamber,  no  opinion 
was  expressed  as  to  the  liability  of  the  members  of  the  board,  but 
it  was  held  that  the  surveyor  was  liable. 

Again,  in  Walters  v.  Adair,  the  plaintiff  was  the  owner  and 
occupier  of  land  fronting  a  public  road  in  Ireland,  and  he  brought 
this  action  against  the  defendant,  who  was  the  county  surveyor,  for 
breaking  and  entering  his  close,  and  pulling  up  and  destroying  a 
thorn-hedge,  his  property.  The  defendant  alleged  that  the  hedge 
projected  too  far  over  the  public  road,  but  the  judge  told  the  jury 
that  no  justification  had  been  shown  for  the  acts  complained  of, 
and  that  the  case  resolved  itself  into  a  question  of  damages.  The 
jury  thereupon  brought  in  a  verdict  for  the  plaintiff. 

Another  Irish  case  abeady  referred  to,  viz.,  that  of 
Monks  V.  Dillon,  may  now  be  cited  at  some  length. 

The  defendant  was  engineer  to  a  drainage  board,  and  the  plain- 
tiff was  an  occupier  of  lands,  on  a  portion  of  which  the  board  had 
statutory  powers  to  execute  certain  works.  The  plans  and  specifi- 
cation showed  the  works  to  be  executed  on  the  plaintiff's  lands, 
and  the  agreement  between  the  board  and  their  contractor  bound 
the  latter  to  carry  out  the  works  in  accordance  with  the  plans  and 
specification  and  the  orders  of  the  defendant  engineer. 

The  board  had  not  acquired  the  lands  or  paid  compensation  to 
the  plaintiff,  as  provided  by  the  statute  under  which  the  board  was 
constituted. 

In  the  course  of  his  operations  the  board's  contractor  entered 
upon  the  lands  of  the  plaintiff,  and  proceeded  with  the  works,  and 
the  engineer,  by  himself  and  his  assistants,  superintended  the 
works,  and  gave  all  necessary  orders  relating  to  the  same. 

The  plaintiff  thereupon  brought  an  action  for  trespass  against 
the  engineer,  Dillon,  and  obtained  a  verdict  and  damages.  The 
case  found  its  way  into  the  Court  of  Appeal  in  Ireland,  where  it 
was  held  that  the  defendant  engineer  was  liable  for  the  trespass, 
and  the  verdict  was  allowed  to  stand:  Law,  C,  observing  that, 
"  It  therefore  seems  to  me  impossible  to  regard  Mr.  Dillon  in  any 
other  light  than  as  a  person  constructively  liable  for  the  acts  whicli 
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he  not  only  authorized,  but  oven  directed  to  bo  dono,  and  employed 
superintendents  or  assistants  to  see  that  they  were  dono  as  ho  had 
directed." 

This  case  was  decided  on  the  principle  that  all  parties 
to  a  trespass  are  liable,  including  company,  engineer,  and 
contractor.  It  may  appear  at  first  sight  that  the  party 
aggrieved  should  have  proceeded  against  the  contractor, 
who  was  the  actual  trespasser.  .  On  the  other  hand,  the 
contractor  was  entitled  to  assume  that  he  was  at  liberty  to 
enter  on  the  lands  in  question,  because  they  were  shown 
as  the  site  of  portion  of  the  works  of  his  contract,  and  he 
was  entitled  to  take  for  granted  that  the  Board  had  done 
all  the  acts  necessary  to  acquire  the  land. 

In  Lushy  and  Others  v.  Greenwood  and  Woollef,  which  came  before  Building 
Grove,  J.,  and  a  special  jury,  the  plaintiffs  were  workmen  employed  News,  31st 
by  the  defendant  Greenwood,  a  builder,  to  erect  a  scaffolding  for  o  b  D 
the  purpose  of  taking  down  a  wall  of  a  building  injured  by  a  fire. 
The  wall  fell  during  the  operations,  and  the  plaintiffs  alleged  the 
failure  was  due  to  the  want  of  shoring.     Woollet  was  the  surveyor 
to  an  insurance  company,  and  directed  the  operations,  but  the  latter 
were  carried  out  under  the  immediate  orders  of  Greenwood.     The 
plaintiffs  were  injured  by  the  fall  of  the  wall.     The  learned  judge 
considered  that  Woollet  had  acted  as  a  mere  general  adviser,  and 
told  the  jury  ho  was  not  liable.    Verdict  against  Greenwood. 


II.  Liability  to  the  Contractor. 

As  has  already  been  pointed  out,  the  legal  relation  be- 
tween the  engineer  or  architect  and  the  contractor  is  alto- 
gether different  from  that  between  him  and  the  employer. 
The  relation  between  the  employer  and  the  architect  or  See  Chap.  II. 
engineer  is  the  relation  of  master  and  servant.  The  pro- 
fessional man  is  the  skilled  servant  of  the  employer,  and 
is  bound  by  his  contract  to  display  reasonable  skill  and 
care  in  the  discharge  of  his  duties.      If  he  fail  to  display 
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such  reasonable  skill  and  care,  he  is  guilty  of  a  breach  of 
contract,  and  may  be  held  liable  for  any  damage  resulting 
from  his  ignorance  or  negligence.  But  no  such  relation 
of  master  and  servant  exists  between  him  and  the  con- 
tractor, and  so  he  is  under  no  obligation,  as  far  as  the 
contractor  is  concerned,  to  show  either  care  or  skill  in  the 
discharge  of  his  duties.  On  principle,  then,  it  would 
appear  that  to  make  him  personally  responsible  to  the 
contractor,  mere  ignorance  or  negligence  is  not  enough ; 
he  must  be  guilty  of  wilful  misconduct  amounting  to 
fraud  or  of  misrepresentation. 

Liability  for  Certificates. — The  question  of  wilful  mis- 
conduct on  the  professional  man's  part  most  frequently 
arises  in  connection  with  the  granting  of  certificates.  As 
will  be  explained  further  on,  sometimes  a  contract  is  so 
worded  as  to  make  the  certificate  of  the  engineer  or  archi- 
tect a  condition  precedent  to  the  enforcement  of  a  claim 
by  the  contractor  for  payment  for  work  done.  "Where 
such  is  the  case,  and  the  engineer  or  architect  refuses  the 
necessary  certificate,  the  contractor  is  placed  in  an  awkward 
position.  Unable  to  recover  against  the  employer,  he  is 
very  much  inclined,  if  he  think  the  certificate  was  refused 
without  good  cause,  to  endeavour  to  hold  the  engineer  or 
architect  personally  liable.  To  do  so  it  is  not  enough  to 
prove  want  of  care  or  skill  on  the  engineer's  or  architect's 
part ;  it  is  necessary  to  prove  that  the  certificate  was 
refused  by  him  unfairly  and  fraudulently.  This  will 
appear  from  the  case  of  Stevenson  v.  Watson. 

4  C.  P.  D.  I^  Stevenson  v.  Watson,  the  plaintiff  was  a  builder,  who  contracted 

148.  (1879)  with  a  company  to  build  a  hall,  &c.  The  defendant  was  the  archi- 
tect agreed  on  between  the  plaintiff  and  the  company.  By  the 
terms  of  the  contract,  all  additions  and  deductions  were  to  be  made 
according  to  the  orders  of  the  defendant,  and  all  matters  in  dispute 
between  the  plaintiff  and  the  company  were  to  be  referred  to  him, 
and  payment  was  only  to  be  made  on  his  certificate.      The  defen- 
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dant  certified  for  what  the  plaintiff  considered  an  insufficient 
amount,  and  the  plaintiff  in  consequence  brought  an  action  for 
damages  against  the  defendant,  alleging  that  the  defendant  did  not 
exercise  care  and  skill  in  ascertaining  the  amount  due  to  the 
plaintiff,  but  not  alleging  fraud  on  the  defendant's  part,  or  collu- 
sion between  him  and  the  company.  Held,  that  as  defendant,  in 
granting  certificates,  was  in  the  position  of  a  quasi  arbitrator,  he 
was  not  liable  for  want  of  care  or  skill ;  ho  was  only  bound  to  give 
an  impartial  decision. 

But  where  it  is  alleged  and  proved  by  the  contractor,  in 
an  action  for  an  account  or  for  money  alleged  to  be  due  on 
part  of  work  done  under  a  contract,  that  the  certificate  has 
been  withheld  under  circumstances  amounting  to  fraud,  the 
engineer  or  architect  may  be  held  liable  individually ;  and 
if  there  has  been  collusion  between  him  and  the  employer, 
he  may  be  held  liable  individually  or  jointly  with  the  em- 
ployer. But  the  engineer  or  architect  will  not  be  held 
responsible  for  the  wrongful  acts  of  the  employer  unless 
he  has  been  thereby  influenced  to  withhold  the  certificate. 

This  is  probably  the  law,  though  it  must  be  admitted 
that  there  is  little  authority  to  prove  it.  That  is  owing  to 
the  fact,  perhaps,  that  as  a  rule  the  contractor  seeks  repa- 
ration not  from  the  engineer  or  architect  but  from  the  em- 
ployer. Only  one  or  two  cases  tending  to  support  the 
above  statement  of  the  law  can  be  cited. 

The  first  is  Liidhrooke  v.  Barrett.     This  was  an  action  against  an  46  L.  J. 
architect.   The  statement  of  claim  alleged  that  the  defendant,  with  C.  P.  798. 
the  view  of  earning  his  commission,  induced  the  plaintiff  to  offer  to  (^"' ') 
erect  certain  buildings  for  a  fixed  sum  for  one  Eidgway,  and  he 
promised  that  if  plaintiff  did  so  erect  those  buildings  to  his  (defen- 
dant's) satisfaction,  that  he  (the  defendant)  would  give  certificates  for 
payment.  Plaintiff  averred  that  he  did  erect  tlie  buildings  according 
to  the  plans  and  specifications,  and  that  the  defendant  admittoti  to 
plaintiff  and  to  plaintift"s  solicitor  that  they  were  to  liis  satisfaction  ; 
but  that  nevertheless  the  defendant  falsely  and  fraudulently,  and  in 
collusion  with  Eidgway,  refused  to  give  the  certificates  for  pajTnent, 
and  that  accordingly  the  plaintiff  was  damaged.   To  this  statement 
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of  claim  tlie  defendant  demurred.   Held,  that  the  statement  of  claim 
showed  a  good  cause  of  action. 

In  giving  judgment,  Grove,  J.,  said,  "  The  statement  of  claim 
therefore  shows  that  the  defendant,  the  architect,  had  an  interest  in 
the  matter,  and  that  he  procured  the  tender  from  the  plaintiff  to  do 
the  work  which  he  accepted.  It  shows  also  a  duty  on  the  part  of 
the  defendant  and  a  breach  of  such  duty,  and  a  fraudulent  collusion 
with  another  person  to  abstain  from  doing  that  which  was  a  lawful 
act  to  do,  and  a  damage  resulting  to  the  plaintiff  from  the  defendant's 
so  abstaining  to  do  such  act.  All  these  are,  in  my  opinion,  elements 
to  constitute  a  good  cause  of  action." 

From  the  judgment  in  this  case  it  is  not  clear  whether 
the  Court  would  have  held  the  architect  liable  if  he  had  not 
been  a  party  to  inducing  the  plaintiff  to  make  the  tender, 
and  if  he  had  not  promised  in  consideration  of  his  making 
the  tender  to  grant  certificates.  From  a  remark,  however, 
made  by  Lord  Coleridge,  L.  C.  J., 

L.  R.  4  In    Stephenson    v.     Watson^    it    would    appear  that   it   would. 

HfiTfl^"^'  ^^^'  "^^^  ^^^^  Chief  Justice  said  in  that  case:  "Where  the  building 
owner  and  the  architect  collude  together,  and  in  collusion  the  archi- 
tect fraudulently  abstains  from  doing  his  duty  towards  the  builder, 

2  H.  &  C.  42.  there  is  authority  for  saying  that  he  can  maintain  an  action  against 
(1863)  ^YiQ  building  owner  [Batterlury  v.  Vyse)  or  the  architect  [Ludhrooke 

G.  P.'  798.         ^'  ^«^^e^0-" 
(1877) 

3  Giff.  70.  The  case  of  Pawky  v.  TurnhuU — a  case  in  equity — may 

also  be  mentioned. 

In  this  case,  the  plaintiff,  a  builder,  filed  a  bill  in  equity  against 
the  employer  and  his  architect  as  co-defendants.  He  alleged  that 
he  had  carried  out  the  works  in  a  workmanlike  manner  and  in 
accordance  with  the  plans  and  specifications.  The  decision  of  the 
architect  was,  by  a  clause  in  the  contract,  final  in  all  matters  between 
the  parties ;  and  against  the  architect  the  plaintiff  alleged  unfair 
conduct,  that  he  had  only  granted  certificates  to  a  certain  amount 
under  the  contract  price,  and  that  he  had  ejected  the  plaintiff  from 
the  buildings  and  had  finished  them  himself. 

In  giving  judgment  in  the  case,  Stuart,  Y.  C,  observed,  "  Upon 
the  result  of  the  evidence,  I  come  to  the  conclusion,  without  any 
doubt  remaining  on  my  mind,  that  the  plaintiff  was  not  faiiiy 
treated ;  and  without  imputing  fraud  to  the  defendants,  it  is  proved 
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by  the  evidence  of  at  least  five  credible  witnesses,  whose  testimony 
cannot  be  impeached,  that  the  conduct  of  the  defendant  architect 
was  not  of  that  discreet,  impartial,  and  fair  description  which  it 
ought  to  have  been."  At  the  hearing,  evidence  was  produced  to 
the  effect  that  the  architect  had  acted  thi'oughout  in  a  manner 
which  was  both  improper  and  grossly  unfair. 

The  Court  decreed  as  follows:  "  It  appearing  from  the  evidence 
that  the  defendant  Hay  (the  architect)  acted  improperly  and 
unfairly  in  the  exercise  of  the  powers  conferred  upon  him  by  the 
contract  in  the  pleadings  mentioned,  declare  that  the  plaintiff  is 
entitled  to  recover  from  the  defendant  Tumbull  (the  employer) 
the  full  amount  of  2,590^.  for  the  contract  price,  and  the  sum  of 
1901.  for  extra  work."  The  plaintiff  was  also  relieved  from  penal- 
ties, and  the  Court  declared  the  decision  of  the  defendant  architect 
not  binding,  and  ordered  the  employer  and  architect  to  pay  the 
costs  of  the  suit. 

It  is  to  be  observed  that  the  decree  was  not  against  the 
arcliitect,  but  against  the  employer ;  and  further,  that  the 
architect's  conduct,  though  unfair,  could  hardly  be  called 
fraudulent.  This  seems  to  be  the  only  case  where  conduct 
less  than  fraudulent  has  been  held  to  vitiate  the  profes- 
sional man's  decision. 

As  a  rule,  the  bona  fides  of  the  engineer  or  architect 
is  impeached  by  the  contractor  for  the  purpose  not  of 
claiming  damages  from  him,  but  of  obtaining  from  the 
employer  the  balance  due,  or  alleged  to  be  due,  to  the 
contractor  for  work  done.  The  action  is  then  against  the 
employer,  and  in  order  to  make  liim  liable  it  must  be 
shown  not  merely  that  the  engineer  or  architect  acted 
unfairly,  but  that  he  did  so  in  collusion  Avith  the  em- 
ployer.    This  point  will  be  discussed  at  length  further  on.  See  in/ro, 

The  engineer  or  architect  is  personally  liable  for  mis- 
representation. The  misrepresentation  may  apply  to  the 
professional  man's  own  position  as  agent  of  the  employer, 
or  it  may  be  of  some  collateral  cii'cumstanee,  by  virtue 
of  which  the  contractor  is  induced  to  undertake  some  obli- 
gation. The  former  is  usually  called  misrepresentation  of 
authority,  and  with  it  we  will  deal  first. 
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Misrepresentation  of  Authority. — The  question  of  mis- 
representation of  authority  usually  arises  in  connection 
with  the  ordering  of  material,  or  of  new  work.  The 
professional  man,  as  the  agent  of  the  employer,  can, 
as  we  have  shown  before,  bind  the  employer  by  acts 
done  within  the  scope  of  his  employment.  By  acts  out- 
side those  limits  he  does  not  bind  his  employer,  unless 
he  has  received  special  authority  from  the  employer 
to  do  so.  Ordering  material,  or  new  works,  are  acts 
outside  the  general  scope  of  his  authority.  Accordingly, 
if  he  order  material,  or  new  works,  representing  himself 
to  have  received  authority  to  order  them,  when  as  a 
matter  of  fact  he  has  no  such  authority,  he  will  be  per- 
sonally liable  to  the  contractor  not  only  for  the  value  of 
the  material,  or  new  work,  but  also  for  the  costs  of  any 
reasonable  proceeding  which  the  contractor  took  to  recover 
that  value  from  the  employer. 

18  C.  B.  786.        Randall  and  another  v.  Trimen,  is  a  case  in  point.     There  the 
(IBob)  defendant  was  an  architect  employed  by  the  Eev.  T.  Ireland  and 

others,  the  committee  of  St.  Thomas's  Church,  Oldham,  to  super- 
intend the  erection  of  a  church.  The  declaration  stated  that  he 
falsely  and  fraudulently  represented  that  he  was  authorized  by  the 
aforesaid  employers  to  order  stone  of  the  plaintiffs  for  building  the 
church;  and  the  plaintiffs,  beHeving  that  he  had  such  authority, 
though  he  knew  he  had  not,  supplied  the  stone  to  the  employers' 
account.  The  employers  refused  to  pay  for  the  stone,  and  an 
action  against  them  was  dismissed.  On  demurrer,  held — (1)  That 
the  declaration  set  forth  a  sufficient  cause  of  action ;  and  (2)  That 
the  plaintiffs  were  entitled  to  recover  the  value  of  the  stone 
supphed,  and  also  their  costs  in  the  action  they  brought  against 
the  employers.  In  argument,  the  following  passage  occurred : 
"  Jervis,  C.  J. :  The  defendant  is  clearly  liable  for  his  misrepresen- 
tation as  to  his  being  authorized  to  order  the  stone  in  the  name  of 
the  Eev.  Mr.  Ireland.  Counsel:  Even  though  he  were  honestly 
mistaken?  Jervis,  C.  J. :  Yes." 
7E.  &B.  301;  This  case  was  followed  in  Colhn  v.  WrigJit,  the  leading  case  on 
2?  ^Ppeal,  8  ^]^g  subject.  There  the  defendant,  professing  to  act  as  agent  to  one 
(1857)  '  *  Grardener,  agreed  to  grant  a  lease  to  the  plaintiff.  It  turned  out 
that,  though  he  honestly  believed  he  had,  yet  actually  he  had  not, 


LIABILITY  TO  THE  CONTRACTOR. 


9a 


authority  to  do  so.  Plaintiff  having  been  defeated  in  a  suit  for 
specific  perfoiinanco  of  agreement  against  Gardener,  brought  an 
action  against  defendant  for  damages  for  breach  of  promise  that  ho 
had  authority  to  agree  on  behalf  of  Gardener  for  the  grant  of  the 
lease,  and  for  the  costs  of  the  suit  for  specific  performance.  Held, 
that  plaintiff  was  entitled  to  recover  on  both  points.  On  appeal 
the  decision  was  affinncd,  Cockburn,  C.  J.,  dissenting.  Willes,  J.,  in 
giving  judgment  on  appeal,  summed  up  the  law  as  follows : — "  The 
obligation  arising  in  such  a  case  is  well  expressed  by  saying  that  a 
person  professing  to  contract  as  agent  for  another,  impliedly,  if 
not  expressly,  undertakes  to  or  promises  the  person  who  enters 
into  such  contract,  upon  the  faith  of  the  professed  agent  being  duly 
authorized,  that  the  authority  which  he  professes  to  have  does  in 
point  of  fact  exist." 

Liability  for  Plans,  &c. — Hitherto  it  has  been  considered 
that  the  engineer  or  architect,  no  more  than  the  employer, 
warranted  the  correctness  or  feasibility  of  plans,  specifica- 
tion, or  bills  of  quantities  supplied  to  the  contractor  by 
him  as  agent  of  the  employer ;  and  that  consequently  he 
was  not  liable  for  honest  blunders  in  them,  though  due 
even  to  gross  negligence,  but  only  for  wilful  inaccuracies 
amounting  to  fraudulent  misrepresentation.  The  follow- 
ing decision,  however,  makes  this  view  doubtful : — 

The  very  recent  case  of  Cann  v.  Willson,  though  it  does  not  refer  67  L.  J.  Ch. 
to  discharge  by  an  engineer  or  architect  of  his  duties  in  super-  rn> "n  39 
intending  the  erection  of  works,  is  yet  on  a  point  so  germane,  and  (1888) 
is  moreover  likely  to  lead  to  such  important  consequences,  if  the 
principle  of  it  be  henceforth  acted  upon  by  the  Courts,  that  it  is 
desirable  that  it  should  be  cited  at  some  length. 

A.,  the  owner  of  some  property,  desired  to  borrow  money  on  the 
security  of  it.  He  applied  to  Messrs.  Cann  &  Co.,  solicitors,  with 
this  object.  They,  in  reply,  stated  that  they  could  not  negotiate 
until  A.  obtained  a  valuation  of  the  property  in  question.  In  con- 
sequence of  this,  A.  retained  the  defendant,  Willson,  to  make  a 
valuation.  Willson  supplied  A.  with  the  required  valuation,  and 
I  A.  forwarded  it  to  the  plaintiffs,  Messrs.  Cann  &  Co.  The  latter, 
before  advancing  any  money  to  A.,  wi'oto  to  the  defendant,  and 
pointing  out  to  him  that  the  valuation  was  wanted  for  the  purpose 
of  a  mortgage,  asked  him  if  it  was  correct.  Willson  replied  to 
their  letter  that  it  was  correct.  On  faith  of  this  reply,  Messrs. 
Cann  &  Co.  advanced  to  A.  certain  money  on  the  socuiity  of  the 
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property.  Afterwards  it  turned  out  that  Willson's  valuation  "was 
grossly  inaccurate,  and  Messrs.  Cann  &  Co.  sued  him  for  the  loss  to 
them  arising  from  the  inaccuracy  of  the  valuation.  It  •will  be 
observed  that  there  "was  no  contract  between  Messrs.  Cann  &  Co. 
and  Willson.  Willson  had  been  retained  to  make  the  valuation, 
not  by  them,  but  by  the  mortgagor,  A.  Nevertheless,  Chitty,  J., 
held  that  WiUson  was  liable  for  the  loss  occasioned  to  Cann  &  Co. 
through  the  gross  inaccuracy  of  the  valuation.  His  Lordship  held 
11  Q.  B.  D.  that  he  was  liable,  (1)  on  the  principle  of  Heaven  v.  Pender ^  which 
fl883^  decides  that  when  one  supplies  anything  for  a  certain  purpose,  and 

knowing  that  it  is  to  be  used  for  that  purpose,  he  is  liable  inde- 
pendently of  contract  if  the  thing  supplied  be  so  unfitted  for  the 
purpose  as  to  cause  damage  to  the  person  so  using  it ;  (2)  on  the 
ground  of  false  representation.  His  Lordship  woiild  not  say  under 
which  head  this  case  most  properly  came,  but  he  added,  that  if  he 
were  forced  to  decide  the  point,  he  should  prefer  to  place  the  cause 
under  the  first  head. 

Important  consequences  appear  to  follow  from  this  deci- 
sion. There  seems  to  be  no  good  reason  why  the  principle 
here  applied  to  blunders  in  a  valuation,  should  not  be 
equally  applicable  to  blunders  in  a  plan,  or  specifications, 
or  bills  of  quantities.  In  that  case,  the  contractor,  now 
without  remedy  for  such  blunders  against  the  employer, 
may  find  one  against  the  engineer  or  architect.  The 
practical  effect  of  that  will  be  that,  save  in  the  matters  of 
granting  certificates,  &c.,  where  the  professional  man  is  a 
quasi-arbitrator,  he  will  be  personally  liable  to  the  con- 
tractor for  not  merely  wilful  misconduct  and  false  repre- 
sentation, but  also  for  gross  negligence. 

Liability  of  Quantity  Surveyor. — That  in  the  case  of 
bills  of  quantities,  supplied  by  the  surveyor  as  agent  of 
the  employer,  nothing  short  of  fraudulent  misrepresenta- 
tion will  render  the  quantity  surveyor  liable  for  blunders 
in  them,  would  appear  from  the  case  of  Priestley  ana 
Gurney  v.  Stone,  which  was  decided  shortly  before  Cann  v. 
Willson,  and  which  went  to  the  Court  of  Appeal. 

Building  In  Priestley  and  Gurney  v.  Stone,  the  plaintiffs  were  builders,  and 

News,  3rd        the  defendant  a  quantity  surveyor.     The  particulars  of  the  case  are 
^"S"'*'188«-  as  follows:- 
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The  plaintiffs  tendered  for  certain  buildings  on  bills  of  quantities  Times  Law 
prepared  by  Stone  on  the  condition  that,  if  successful,  they  should  B^ports.  30tli 
pay  for  the  quantities  out  of  the  first  instalment  paid  them  by  the        ^* 
proprietors.    The  plaintiffs*  tender  was  accepted,  and  they  then 
proceeded  with  the  works.     On  the  defendant,  Stone,  applying  for 
payment  of  his  fees,  the  plaintiffs  declined  to  pay,  on  the  ground 
that  the  quantities  were  inaccurate,  and  that  the  defendant  was 
responsible  to  them  for  the  loss  caused  to  them  by  his  want  of  skill 
and  care  in  preparing  the  bills  of  quantities. 

The  plaintiffs  then  brought  an  action  against  the  defendant 
surveyor,  and  the  latter  counterclaimed  for  the  amount  of  his 
commission. 

At  the  trial,  before  Mr.  Justice  Stephen  without  a  jury,  the 
learned  judge  stopped  the  case,  non-suiting  the  plaintiffs,  and  gave 
judgment  for  the  defendant  on  the  counterclaim. 

The  case  then  came  into  the  Court  of  Appeal,  but  the  Court 
(Lord  Esher,  M.  E.,  Lindley  and  Bowen,  L.  JJ.)  dismissed  the 
plaintiffs'  appeal  with  costs,  affii-ming  the  judgment  of  Mi-.  Justice 
Stephen. 

The  substance  of  Lord  Esher's  judgment  is  as  follows,  and  is  most 
important  as  settling  the  question  of  liability  of  quantity  surveyors 
to  builders,  with  respect  to  bills  of  quantities  supplied  by  them. 

"  The  custom  of  supplying  quantity  suiTcyors  had  been  in  exist- 
ence sixty  years,  and  hitherto  no  single  case  had  been  brought 
by  a  builder  to  fix  the  responsibility  upon  the  quantity  surveyor  for 
accuracy,  which  was  suflSciently  strong  to  show  what  the  custom 
was.  The  contract  as  to  taking  out  the  quantities  was  not  made 
between  the  quantity  surveyor  and  the  builder.  The  surveyor  had 
no  control  over  the  way  in  which  the  quantities  might  aftertvards 
be  used,  and  had  no  knowledge  of  the  persons  to  whom  they  might 
be  submitted.  As  a  fact,  the  quantity  surveyor  did  not  know  that 
his  quantities  would  bo  used  by  anybody.  They  did  not,  therefore, 
amount  to  a  representation  that  they  were  true  in  fact,  and  no 
action  for  false  representation  apart  from  fraud  could  be  based 
upon  their  alleged  deficiencies.  Lf  deficiencies  in  the  quantities 
were  fraudulently  made,  it  was  possible  the  builders  would  have 
cause  of  action,  but  their  case  at  the  trial  was  not  put  on  any  such 
ground  of  fraudulent  or  even  reckless  statement.  No  evidence  as 
to  reckless  misrepresentation  had  been  given  before  the  judge. 
For  all  these  reasons,  such  an  action  as  tliis  had  never  been  main- 
tained, and  hardly  ever  proposed.  Tliis  was  an  attempt  to  manu- 
facture a  now  case,  in  which,  out  of  a  hundred  actions,  not  ono 
would  stand,  and  it  was  one  which  the  Court  would  not  sanction." 
Lords  Justices  Lindley  and  13owon  concuiTod,  and  the  appeal  of  tho 
builders  was  dismissed  with  costs. 
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It  would  seem,  from  the  judgment,  that  in  this  case  the 
quantity  surveyor,  though  paid  by  the  builder,  was  not 
employed  by  him,  the  quantities  being  sent  by  the  archi- 
tect to  intending  contractors,  with  the  plans,  &c.  The 
principle  of  it,  therefore,  would  not,  it  is  submitted,  apply 
See  p.  67.  in  the  ordinary  case  where  the  surveyor  himself  sends  the 
quantities  to  builders  intending  to  tender  for  the  work, 
with  an  intimation  that  if  used  the  usual  commission  will 
be  charged.  Here  there  is  a  contract  between  the  builder 
using  the  quantities  and  the  surveyor,  and  accordingly  the 
latter  is  in  the  same  position  towards  the  builder  as  the 
engineer  is  towards  the  employer,  i.  e.,  in  the  position  of  a 
skilled  servant,  and  therefore  liable  for  want  of  reasonable 
skill  or  care. 

Joining  Engineer  and  Employer  as  Defendants. — In  this 
connection  it  may  be  well  to  mention  that  where  the 
contractor  is  in  doubt  as  to  whether  the  engineer  or  the 
employer  is  liable,  or  whether  they  are  jointly  liable,  he 
is  entitled,  under  the  Supreme  Court  Eules,  Order  XYI. 
rr.  4,  7,  to  join  them  as  defendants  in  the  action. 
L.  R.  2  Ex.  In  the  case  of  The  Honduras  Inter-Oceanic  Railway  Company  v. 

i\'m^\  Tucker,  the  plaintiffs  claimed  against  L.  and  T.,  and  alleged  that  L. 

through  T.,  who  professed  to  be,  and  in  fact  was,  the  agent  of  L., 
had  contracted  to  take  a  certain  number  of  debentures  in  the 
plaintiff  company,  which  contract  L.  had  failed  to  perform,  and  that 
L.  had  denied  that  T.  was  authorized  by  him  to  make  the  contract. 

The  plaintiffs  prayed  for  specific  performance  of  the  contract  or 
for  damages  against  L.,  or  in  the  alternative,  if  it  should  appear  that 
T.  had  no  authority  to  act  as  L.'s  agent,  then  for  specific  perform- 
ance and  damages  against  T.  T.  applied  to  have  judgment  entered 
up  in  his  favour,  or  to  have  his  name  struck  out  as  defendant. 

Held,  affirming  the  decision  of  the  Exchequer  Division,  that, 
under  the  circumstances  stated  in  the  claim,  the  plaintiffs  were 
entitled  to  join  L.  and  T.  as  defendants,  and  to  obtain  alternative 
relief  against  them  under  Order  XVI.  rr.  4,  7. 

Where  the  engineer  or  architect  is  sued  solely  by  the 
contractor,  and  he  is  advised  that  he  is   entitled  to  an 
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indemmty  from  the  employer,  lie  can,  by  serving  the 
employer  with  a  third  party  notice,  obtain  the  benefit  of 
the  procedure  laid  down  in  Order  XVI.  Part  IV. 


III.  Liability  to  the  Employer. 

As  has  been  already  stated,  the  professional  man  stands 
in  a  different  legal  relation  to  the  employer  from  that 
which  he  occupies  with  regard  to  the  public  and  the 
contractor.  He  is  the  employer's  servant,  and  in  dis- 
charging his  duties  he  must  display  a  reasonable  degree 
of  skill  and  care,  as  has  been  pointed  out  at  some  length  See  Chap.  II. 
in  a  preceding  chapter.  If  he  fail  to  display  that  reason- 
able skill  and  care,  and  damage  in  consequence  is  suffered 
by  his  employer,  he  will  be  responsible  for  that  damage. 

Negligence. — Whenever  the  engineer  or  architect  fails  in 
the  proper  discharge  of  his  duty  he  will  be  liable  to  his 
employer,  unless  he  can  show  that  the  failure  has  been  due 
to  causes  outside  or  beyond  his  control.  He  will  be  Kable 
for  ignorance  or  want  of  skill.  He  will  also  be  responsible 
if,  though  possessing  reasonable  skill,  he  neglects  to  dis- 
charge his  duty  properly ;  and  if  he  stands  by  and  allows 
his  employer  to  be  injured  by  the  fraud  or  negligence  of 
contractors,  without  giving  him  notice  of  such  default,  he 
will  presimiably  be  liable  for  his  neglect. 

In  Jones  v.  Bird,  Bayley,  J.,  observed,  ''It  is  not  enougli  that  5B.&A.  845. 
the  defendants  have  acted  hond  Jide  and  to  the  best  of  thoii'  skill  (1822) 
and  judgment :  they  are  bound  to  conduct  themselves  in  a  skilful 
manner ;  and  the  question  was  most  properly  left  to  the  jury  to  say 
"whether  the  defendants  had  done  all  that  any  skilful  person  could 
reasonably  be  required  to  do  in  such  a  case." 

This  expression  of  opinion  was  referred  to  by  Blackburn,  J.,  in 
delivering  the  opinion  of  the  judges  in  Mersey  Docks  v.  Oihhs.  L.  R.  1  H.  L. 

C.  US. 

Want  of  skill  or  negligence  may  arise  in  a  number  of  ^       ^ 

M.  H 
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ways.  There  may  be  mistakes  in  design,  or  the  employ- 
ment of  improper  materials  in  works  under  construction. 
There  may  also  be  the  neglect  of  proper  supervision,  in 
consequence  of  which  the  employer  does  not  get  as  good  a 
building  as  he  contracted  for.  Again,  liability  may  be  in- 
curred by  giving  unsound  advice  upon  matters  submitted 
to  the  engineer  or  architect  for  his  opinion. 

Fortunately,  however,  for  the  honour  and  credit  of  the 
professions  under  discussion,  there  are  very  few  cases  on 
record  in  which  negligence  has  been  established  against 
the  members  of  those  professions. 

Engineers  and  architects,  the  latter  perhaps  more  fre- 
quently, are  often  charged  with  under- estimating  the  cost 
of  their  work.  That  the  ultimate  actual  cost  of  many 
works  does  often  exceed  the  amount  of  the  estimate  is  no 
doubt  true ;  but  the  client  is  more  frequently  to  blame  for 
this  than  his  professional  adviser.  Many  persons  can  only 
form  an  opinion  of  a  thing  when  they  see  it,  and  this  holds 
true  of  buildings.  The  employer  only  gets  a  definite  idea 
of  his  house  when  it  is  approaching  completion.  Then  he 
orders  numberless  changes  and  alterations.  These  are 
carried  out  and  charged  for  as  extras,  and  the  client  at  the 
wind-up  grumbles  at  the  architect,  because  the  contract 
sum  has  been  exceeded. 

Then  there  are  matters  that  cannot  be  foreseen.  The 
site  of  a  foundation  turns  out  bad,  and  deeper  sinking  and 
additional  concrete  become  necessary.  The  architect  is 
then  blamed  because  he  had  not  designed  his  foundation 
to  meet  all  possible  conditions. 

At  the  same  time,  mistake  on  the  part  of  the  engineer 
or  architect  in  estimating  the  cost  of  a  work,  may  render 
him  liable  to  the  charge  of  want  of  skill,  if  it  appear  that 
the  error  was  due  to  the  neglect  of  proper  investigation  or 
inquiry ;  but  it  would  be  otherwise  if  the  mistake  was  in 
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consequence  of  difficulties  that  could  not  be  foreseen  by 
the  exercise  of  reasonable  forethought. 

Thus,  in  the  case  of  Moneypenny  v.  Ilartland,  already  quoted,  the  2  C.  &  P.  378. 
plaintiff  had  been  employed  to  prepare  an  estimate  and  other  par-  (^®^) 
ticulars  for  the  committee  who  were  concerned  in  the  erection  of  a 
bridge  and  approaches.  He  relied  on  the  borings  taken  by  a  sur- 
veyor who  had  been  previously  employed  by  the  committee,  and 
did  not  take  means  to  ascertain  for  himself  the  character  of  the 
ground  forming  the  site  of  the  intended  works.  The  plaintiff  in 
suing  for  his  fees  failed  to  recover,  and  it  was  held,  inter  alia,  that 
he  should  have  made  all  necessary  tests  for  himself. 

This  case  seems  to  have  been  decided  on  the  principle 
that.the  services  rendered  by  the  plaintiff  to  his  employers 
being  of  no  value  to  them,  owing  to  his  neglect  of  proper 
precaution  and  care,  he  was  not  entitled  to  recover  remune- 
ration for  such  services.  Whether,  however,  the  committee 
would  have  succeeded  in  an  action  against  the  engineer  for 
want  of  skill  and  care,  is  a  matter  of  difficulty.  Quite 
possibly  they  could  not  have  satisfied  a  jury  that  they  had 
suffered  any  appreciable  damage.  Want  of  skill  on  the 
part  of  the  professional  man  may  render  his  services  of  no 
value  to  his  client,  and  prove  an  effectual  bar  to  his 
recovery  of  fees ;  and  at  the  same  time,  the  want  of  skill 
may  not  be  of  such  an  extreme  character  as  to  support  a 
claim  for  damages  at  the  suit  of  the  client. 

In  this  connection  it  may  be  well  to  cite  the  case  of  Hall  v.  Burke,  Times  Re- 
which  was  recently  decided  by  the  Court  of  Appeal.     Though  the  Pj^rts,  4  th 
subject  in  discussion  there  was  machinery  for  sawing  marble,  the  jggQ         ' 
principle  on  which  it  was  decided  would  apply  equally  to  plans  for 
carrying  out  works. 

There  the  plaintiff,  an  engineer,  undertook  to  provide  for  a 
certain  price  machinery  which  would  saw  marble  into  small  pieces' 
for  mosaic  work.  During  the  making  of  the.  machinery,  defen- 
dant suggested  various  alterations,  which  plaintiff  adopted.  Two 
machines  embodying  those  alterations  were  made,  and  one  was  sent 
to  defendant's  workshop  in  Paris,  and  the  other  to  his  London  yaixl. 
Both  broke  down,  the  Paris  one  shortly  after  it  was  first  worked, 
and  the  London  after  about  two  months'  work.     Defendant  there- 
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upon  refused  to  pay  for  either  macliine,  and  plaintifE  sued  him  for 
the  contract  price.  Plaintiff  alleged  that  the  breakdown  was  due  to 
alterations  suggested  by  defendant,  and  to  improper  working  of  the 
machines.  Defendant  contended  that  he  was  entitled  to  reject  the 
machines,  as  plaintiff  was  bound  to  supply  machines  that  would  do 
the  work  for  which  they  were  ordered.  On  trial,  Grantham,  J., 
gave  judgment  for  plaintiff.     Defendant  appealed. 

In  delivering  the  judgment  of  the  Court  of  Appeal,  Lord  Esher, 
M.  E.,  said  as  follows : — "  There  were  two  well  known  kinds  of  con- 
tracts— first,  a  customer  might  ask  a  manufacturer  to  make  a 
machine  according  to  a  given  plan,  or  according  to  a  plan  supplied 
by  the  customer,  in  that  case  the  manufacturer  would  only  have  to 
make  the  machine  according  to  the  plan,  and  in  a  workmanlike 
manner ;  secondly,  a  customer  might  ask  the  manufacturer  to 
make  a  machine  for  a  particular  purpose,  not  supplying  any  plan, 
but  leaving  it  to  him  to  make  it  for  that  purpose ;  in  that  case, 
unless  the  contrary  was  expressly  stated  in  the  contract,  the  manu- 
facturer would  have  to  make  a  macliine  fit  for  that  purpose.  There 
might  be  a  third  kind  of  contract,  where  both  parties  said  that  they 
would  jointly  endeavour  to  make  a  machine  that  would  do  its 
business,  when  he  thought  that  there  would  be  no  warranty  that  it 
would  effect  its  purpose.  Here  there  was  a  contract  by  the  j)lain- 
tiff  to  make  the  machine,  not  according  to  a  given  plan,  but  for 
sawing  stone  or  marble.  There  was,  therefore,  a  guarantee  that  it 
would  be  fit  for  that  purpose,  and  this,  notwithstanding  that  the 
manufacturer  had  never  made  a  machine  like  it  before.  After  the 
contract  was  made,  the  defendant  ordered  certain  alterations,  and 
it  was  argued  that  those  alterations  caused  the  breakdown.  But 
where  the  manufacturer  was  to  make  a  machine  fit  for  a  particular 
purpose,  and  it  was  left  to  his  skill  to  make  it,  even  though  the 
customer  ordered  alterations,  the  manufacturer  had  a  right  to 
refuse  to  make  those  alterations,  as  he  was  responsible  for  the 
machine  irnder  the  contract.  If  the  customer  then  insisted  upon 
them,  the  contract  would  be  altered,  and  the  machine  would  be 
made  according  to  a  given  plan.  But  if,  on  the  alterations  being 
suggested,  the  manufacturer  adopted  them,  he  could  not  at  the 
same  time  say  that  the  contract  was  altered." 

In  conclusion,  his  lordship  held  that  the  machines  were  unfit  for 
the  purpose;  that  defendant  was  entitled  to  reject  them;  that  he 
was  entitled  previously  to  take  a  time  for  testing  them,  but  that 
the  time  taken  with  regard  to  the  London  machine  was  too  long. 
Judgment  for  defendant  as  regards  Paris  machine,  for  plaintiff  as 
regards  London  one. 

L.R.  lOP.  D.       Again,  in  the  case  of  The  Bhosina,  a  claim  was  made  against 
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the  Harbour  Commissioners  of  F.,  and  their  harbour  master  S., 
for  damage  caused  to  the  ship  by  reason  of  her  grounding  upon  her 
anchor,  in  consequence  of  the  execution  of  certain  orders  given  by 
S.,  the  harbour  master.  It  appeared  that  the  ship  had  to  be 
beached  in  the  inner  harbour  of  F.,  and  S.  came  on  board.  When 
the  ship  camo  near  the  place  where  she  was  to  be  beached,  S.  gave 
orders  as  to  lowering  the  anchor.  The  K.  then  overran  her  anchor 
and  then  grounded  upon  it,  sustaining  the  damage  complained  of. 
The  ship  grounded,  and  the  orders  of  S.  were  given,  outside  the 
jurisdiction  of  the  harbour  commissioners. 

In  the  Probate  Division  it  was  held  that  the  duties  of  S.  com- 
prised directions  as  to  the  beaching  and  mooring  of  vessels ;  that  by 
giving  directions  when  he  went  on  board  S.  had  resumed  his  func- 
tions as  harbour  master ;  that  there  was  in  fact  negligence  on  the 
part  of  S. ,  and  that  S.  and  the  commissioners  were  liable. 

The  case  then  went  to  the  Court  of  Appeal,  when  the  decision  of  L,  R.  10  P.  D. 
Sir  James  Hannen  was  aflBrmed.  ^^^*     (18*^) 

The  same  rule  as  to  liability  for  negligence  was  affiimed  in  the 
case  of  The  United  Service,  where  the  master  of  a  tug-steamer  L.  R.  8  P.  D. 
undertook  to  tow  a  fishing  smack  out  of  Great  Yarmouth,  subject  ?fJo«v  ^* 

to  the  condition  that  the  owners  of  the  tug  should  not  be  liable  for 
damages  arising  from  the  negligence  or  default  of  themselves  or 
their  servants  after  the  towage  has  been  in  part  performed.  The 
master  of  the  tug  afterwards  took  in  tow  six  other  vessels,  in  addi- 
tion to  the  fishing  smack,  with  the  result  that  he  could  not  control 
the  movements  of  the  fishing  smack  and  keep  her  in  her  course, 
and  in  consequence  of  this  she  went  aground  and  was  lost.  It 
was  held  by  the  Court  that  the  smack  was  lost  through  the 
negligence  of  the  tug-master,  but  that  the  owners  were  protected 
from  liability  by  the  terms  of  the  towage  contract. 

In  Whiteman  v.  Ilaivkins,  negligence  was  charged  against  a  L.  R.  4  C.  P. 
solicitor,  and  the  pai'ticulars  were  as  follows:  The  plaintiff,  having  ^'  ^^*  (^878) 
advanced  a  certain  sum  of  money  b}"  way  of  mortgage  on  certain 
lands,  agreed  to  make  a  further  advance  to  the  mortgagor,  the 
latter  having  in  the  meantime  acquired  an  additional  parcel  of 
land,  which  was  to  be  added  to  the  former  seciu'ity.  The  defendant 
acted  as  solicitor  to  the  plaintiff  in  the  transaction  and  omitted  to 
ascertain  (as  the  fact  was)  that  a  third  jmrty  had  an  equitable 
charge  to  the  extent  of  46/.  upon  this  additional  land.  As  a  con- 
sequence of  this  the  plaintiff  on  selling  the  land  was  unable  to 
convey  without  paying  the  46/.  Held  that  this  was  negligence  for 
which  the  defendant  solicitor  was  liable,  and  in  the  absence  of 
evidence  to  reduce  the  amount  the  46/.  so  paid  was  the  proper 
measure  of  damages. 
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Building 
News,  18th 
May,  1888. 


In  the  case  of  Elliasen  v.  Lawrie,  which  was  tried  before 
Mr.  Justice  Hawkins  and  a  common  jury,  the  plaintiff  was  owner 
of  a  dwelling-house.  He  employed  the  defendant,  an  architect,  to 
design  and  superintend  the  construction  of  certain  works  of 
drainage  in  connection  with  his  house.  The  defendant  prepared 
the  necessary  drawings  and  specifications,  and  the  execution  of  the 
works  was  placed  in  the  hands  of  a  contractor.  The  work,  how- 
ever, was  done  in  an  improper  manner.  Foul  gases  were  alleged 
to  escape  into  the  house  from  the  drains.  Several  members  of  the 
plaintiff's  family  were  attacked  with  ulcerated  sore  throat.  A  new 
contractor  had  to  be  called  in  to  repair  the  defective  drains,  and  it 
was  found,  amongst  other  matters,  that  junctions  had  been  formed 
by  sticking  the  end  of  one  pipe  into  another.  The  plaintiff  now 
sued  the  defendant  architect  for  the  cost  of  the  repairs  and  the 
medical  expenses,  on  the  ground  that  those  were  due  to  negligence 
of  the  defendant  in  not  properly  superintending  the  works. 

The  jury  found  a  verdict  for  the  plaintiff,  and  a  barrister  and 
surveyor  were  appointed  to  assess  the  damages. 

In  Corbett  v.  Richmond  and  Chandler,  a  case  tried  at  Manchester 
Assizes,  February,  1888,  the  plaintiff  was  an  architect,  and  sued 
the  defendants  for  balance  of  his  commission  in  connection  with  the 
erection  of  certain  premises  in  Manchester.  In  their  defence,  the 
defendants  alleged  negligence  on  the  part  of  the  plaintiff  in  taking 
out  quantities  and  in  the  measuring  up  of  the  works,  with  the 
result  that  certificates  had  been  granted  to  the  contractors  for  some 
53YZ.  in  excess  of  what  was  properly  due  by  the  defendants  to  such 
contractors. 

Mr.  Justice  Cave  referred  the  case  for  inquiry  and  report  to 
Mr.  Eidley,  one  of  the  ofi&cial  referees.  The  hearing  lasted  five 
days,  when  the  referee,  in  giving  the  reasons  for  his  proposed 
report,  said:  "The  first  allegation  against  the  plaintiff  architect 
was  a  general  one — that  he  did  not  do  their  work  properly.  He 
did  not  think  there  was  any  testimony  at  all  in  support  of  that 
statement.  The  only  two  questions  that  remained  were,  (1)  whether 
the  plaintiff,  in  taking  out  the  measurements,  and  (2)  in  assessing 
the  prices  which  were  due  to  the  contractors,  was  guilty  of 
negligence.  What  did  the  measurements  come  to  ?  Three- 
quarters  per  cent,  was  not  a  large  difference  between  the  plaintiff 
and  the  defendants  in  works  amounting  to  10,000?.  With  only 
such  a  difference  it  was  absolute  nonsense  to  charge  an  architect 
with  negligence.  As  to  the  prices,  the  weight  of  evidence  was  that 
they  were  fair  and  reasonable.  The  onus  of  proof  of  negligence 
lay  upon  the  defendants,  and  they  had  totally  failed  to  discharge 
that  onus.    Further,  he  had  never  known  a  case  in  which  negli- 
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gence  had  boen  charged  against  a  professional  man  on  such 
insufficient  grounds.  Ho  should  therefore  report  to  the  judge  in 
favour  of  the  plaintiff  and  against  the  counter-claim." 

In  Crabb  and  others  v.  Brinslei/,  the  defendant  was  a  surveyor,  Building 
and  the  action  was  brought  against  him  to  recover  damages  due  to  tj®^*'  j^ 
his  negligence.     The  trial  was  taken  before  Denman,  J.,  and  a  iggs.         * 
jury.     The  plaintiffs  alleged  that  the  defendant  gave  them  bad  o  T.  L.  R.  14. 
advice  in  connection  with  certain  advances  by  way  of  mortgage 
upon  premises  near  Holbom. 

In  1882,  the  plaintiffs  were  applied  to  by  one  Tattersall  for  a  loan 
on  certain  premises  in  which  he  had  a  leasehold  interest.  The 
plaintiffs  retained  the  defendant  as  their  surveyor  to  advise  on  the 
subject  of  the  loan,  and  he  accepted  the  retainer.  The  defendant 
reported  that  the  premises  were  a  good  secui'ity  for  2,000/.  On  the 
faith  of  this  report,  the  plaintiffs  advanced  Tattersall  1,500/.  on 
mortgage  of  the  premises.  So  far  from  the  defendant's  report 
being  accurate,  the  premises  were  afterwards  sold  for  410Z.  The 
plaintiffs  claimed  1,735/.  for  principal,  interest,  and  expenses. 
There  was  a  second  action  by  one  of  the  plaintiffs  against  the  same 
defendant  in  respect  of  a  further  advance  on  the  same  premises  of 
1,500/.     The  cases  were  consolidated. 

Denman,  J.,  observed  to  the  juiy  that  the  first  question  to  be 
decided  by  the  jury  was.  Had  the  defendant  been  retained  by  the 
plaintiffs  ?  He  had  certainly  been  employed  by  Tattersall.  Some- 
times the  same  surveyor  acted  for  both  parties,  which  was  not  a 
wise  course.  If  ho  was  retained  by  the  plaintiffs.  Was  he  guilty  of 
negligence  in  advising  them  as  to  the  first  advance,  and  as  to  the 
second  advance  ?  It  was  alleged  the  defendant  had  been  guilty  of 
negligence  in  not  making  himself  properly  acquainted  with  certain 
particulars  and  defects  attaching  to  the  premises.  As  matters 
turned  out,  the  sums  advanced  were  very  large.  Again,  Had  the 
plaintiffs  been  induced  by  the  advice  of  the  defendant  to  advance 
the  sums  in  question  ? 

The  jury  found  that  the  defendant  had  been  retained  by  the 
plaintiffs,  but  that  he  had  only  been  negligent  in  advising  the 
second  advance  of  1,500/.  Judgment  for  the  plaintiffs  in  the 
second  action,  with  1,500/.  damages;  and  judgment  for  the  defendant 
surveyor  in  the  first  action. 

In  the  case  of  Miller  v.  Wilson,  tried  befoi*e  Cave,  J.,  and  a  Building 

common  jury,  the  plaintiff  sued  the  defendant,  an  architect,  for  News,  6th 

.  «  .  •  V  •  •  ^      \.  -     August,  1886. 

damages  m  consequence  of  his  negligence  m  carrying  out  cortiiin 

alterations  of  the  plaintiff's  house.     During  the  progress  of  the 

works  both  architect  and  builder  wei*e  dismissed.    The  negligence 
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charged  was  that  the  defendant  advised  the  acceptance  of  tenders 
for  works  which  were  the  highest  of  those  sent  in.  A  good  deal  of 
conflicting  evidence  was  given  on  both  sides,  and  eventually  the 
jury  found  for  the  defendant. 
7  Bing.  569.  In  Hill  v.  Feather  stone,  it  was  held  that  an  attorney  was  not 
i^^^^)  entitled  to  recover  fees  when,  through  ignorance  or  inadvertence,  he 

had  advised  the  client  to  take  steps  altogether  unnecessary.  In 
delivering  judgment,  Alderson,  J.,  said,  "If  an  operation,  which 
might  have  been  useful,  has  merely  failed  in  the  event,  the 
surgeon  is  nevertheless  entitled  to  charge ;  but  if  it  could  be  useful 
in  no  event,  he  would  have  no  claim  on  the  patient." 

Liability  to  Employers  in  cases  of  Difficulty. — A  medical 
man  or  surgeon  is  not  an  insurer  of  results,  and  it  is  sub- 
mitted that  much  stronger  evidence  would  be  required  to 
establish  a  charge  of  negligence  against  a  medical  practi- 
tioner than  would  be  necessary  in  the  case  of  a  civil 
engineer  or  architect.  This  will  appear  when  it  is  consi- 
dered how -tentative  in  character  is  medical  science.  At 
See  supra.  the  same  time,  the  dictum  in  Hill  v.  Featherstone  is  very- 
important,  because  if  the  thing  proposed  to  be  done,  let  it 
be  a  matter  pertaining  to  medicine,  engineering,  or  archi- 
tecture, cannot  succeed  in  any  event,  using  the  words  of 
the  learned  judge,  it  should  not  be  undertaken.  Applying 
this,  then,  in  a  general  way,  if  the  engineer  or  architect, 
on  being  retained  to  carry  out  work  of  a  doubtful  character 
as  to  results,  finds  on  due  investigation  that  the  outcome 
of  his  work  wiU  end  in  disappointment,  he  should  refuse 
to  proceed. 

It  will  follow,  then,  that  in  discussing  the  question  of 
liability,  the  difficulty  of  the  subject  is  materially  increased 
when  the  position  of  the  civil  engineer  or  architect  is  con- 
sidered in  connection  with  the  more  experimental  matters 
which  frequently  arise  in  actual  professional  practice. 
For  example,  an  engineer  designs  a  large  railway  embank- 
ment, and  though  he  has  made  preliminary  tests  of  the 
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ground,  he  finds  the  latter  gives  way  under  the  super- 
imposed load  placed  upon  it. 

Again,  an  engineer  recommends  a  local  hoard  to  ohtain 
a  supply  of  water  hy  means  of  deep  well  sinking.  The 
well  is  sunk  at  great  expense,  and  the  engineer's  anticipa- 
tions are  not  realized.  No  water  is  found,  and  the  money 
is,  practically  speaking,  tlirown  away.  Or  perhaps  the 
scheme  is  one  for  dealing  with  the  sewage  of  a  district. 
After  full  inquiry  the  engineer  proposes  a  certain  method 
of  treating  the  sewage.  This  is  adopted,  and,  as  has  hap- 
pened in  very  many  cases,  the  results  are  disappointing  to 
all  parties  concerned.  Then  there  is  the  matter  of  electric 
lighting,  as  well  as  many  others,  with  respect  to  which  pro- 
fessional men  are  to  a  large  extent  merely  groping  their 
way.  Now  in  all  such  branches  of  practice,  the  question 
is  of  great  importance — To  what  extent,  if  at  all,  is  the 
professional  adviser  liable  to  his  employers  when  the  results 
are  unsatisfactory  ?  As  is  to  be  expected,  there  are  not 
many  cases  which  can  be  referred  to  as  authorities,  so  that 
the  question  must  be  looked  at  from  the  point  of  view  of 
principle  rather  than  authority. 

From  the  case  of  Chapman  v.  Walton  it  would  appear  that  in  an  10  Bins'.  63; 
inquiry  -whether  an  architect  had  exercised  reasonable  skill  in  the  \^'  */i«S\** 
discharge  of  the  duty  undertaken  by  him,  it  would  bo  a  good 
answer  to  the  charge  of  negligence  if  it  could  be  shown  by  evidence 
that  a  majority,  or  even  a  moiety,  of  a  given  number  of  experienced 
men  in  the  same  profession  would  have  acted  in  the  same  manner 
as  the  person  whose  conduct  was  under  discussion. 

It  is  submitted  that  this  mode  of  determining  the  ques- 
tion of  negligence  on  the  part  of  civil  engineers  or  archi- 
tects would  be  specially  applicable  to  cases  where  tlie  pro- 
fessional practice  had  not  been  generally  well  settled ;  and 
when  it  was  a  matter  in  which  a  variety  of  opinions  existed 
as  to  the  best  method  to  be  adopted  to  secure  a  satis- 
factory result. 
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There  can,  however,  be  no  doubt  that  in  undertaking 
work  of  an  experimental  or  hazardous  character,  professional 
men  should  protect  themselves  by  express  provisions  in  the 
agreement  with  their  employers.  A  little  precaution  at  the 
outset  would  save  much  trouble  and  possibly  prevent  litiga- 
tion. It  will,  of  course,  largely  depend  upon  the  circumstances 
of  each  case  what  form  of  provision  should  be  inserted  in 
agreements  relating  to  work  of  an  uncertain  character. 
But  it  should  be  made  quite  clear  that  the  civil  engineer  or 
architect  is  only  responsible  to  do  the  best  he  can  to  secure 
a  satisfactory  result,  but  if,  in  spite  of  all  his  knowledge 
and  skill,  there  is  a  failure,  the  responsibility  for  the 
failure  will  lie  with  the  employer. 

Thus  a  railway  company,  to  save  expense,  direct  their 
engineer  to  make  a  number  of  bridges  of  timber,  and  if 
the  engineer  carry  this  direction  into  effect  without  ex- 
pressly protecting  himself,  he  may  find  in  a  few  years  that 
the  heavy  annual  charges  for  renewals  and  repairs  are  laid 
at  his  door.  His  reputation  may  be  injured,  even  if  no 
actual  charge  of  want  of  skill  is  made  against  him.  In  such 
a  case  he  should  put  it  on  record  that  the  course  adopted 
was  against  his  express  advice,  and  was  for  the  purpose  of 
keeping  down  the  first  cost. 

Again,  a  building  committee  instruct  their  architect  to 
use  a  particular  local  stone  in  a  church  proposed  to  be 
erected.  The  architect,  being  a  stranger  in  the  locality, 
knows  nothing  of  the  stone  in  question.  He  makes  in- 
quiries, which  do  not  however  satisfy  him  as  to  the  dur- 
ability of  the  stone.  If  now  he  carries  out  the  direction  of 
the  committee,  and  the  stone  turns  out  unsuitable  for  the 
purpose  to  which  it  is  applied,  he  will  probably  be  open  to 
the  charge  of  want  of  skill.  In  such  circumstances  a  jury 
would  possibly  come  to  the  conclusion  that  the  architect 
should  have  warned  his  employers  of  the  serious  risk  they 
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were  mnning  in  adopting  the  particular  kind  of  stone  for 
their  church.  In  such  a  case  the  only  safe  course  for  the 
architect  is  to  give  express  advice  against  the  use  of  the 
doubtful  material,  and  point  out  at  the  same  time  that  the 
responsibility  for  possible  failure  must  rest  with  the  com- 
mittee and  not  with  him. 
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User  of  Property. — As  engineers  and  architects,  in  their 
capacity  of  agents  for  their  employers,  have  the  conduct  of 
many  operations  involving  the  exercise  of  rights  of  owner- 
ship of  lands  and  buildings,  it  is  necessary  that  they 
should  not  by  themselves,  or  contractors  acting  under  them, 
do  any  act  likely  to  interfere  with  the  rights  of  other  parties. 
The  well-known  legal  maxim  should  be  always  borne  in 
mind — ^^  Sie  utere  tuo  ut  alienum  non  Icedas,^^ — i.e.,  the 
owner  of  property  must  so  use  it  as  not  to  injure  the 
property  of  his  neighbour. 

Many  persons  assume  that  they  may  do  what  they  like 
with  their  own,  but  this  general  right  is  subject  to  very 
important  limitations.  A  person  may  be  owner  in  fee- 
simple  of  a  plot  of  land,  and  thus  have  the  greatest  possible 
estate  known  to  the  law,  but  still  his  power  of  dealing 
with  the  land  is  not  absolute.  Hence  it  is  necessary  that 
those  professional  men  whose  duty  it  is  to  advise  their 
employers  as  to  the  best  means  of  developing  and  using 
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their  property,  should  not  recommend  any  course  that  will 
entail  interference  with  the  rights  of  other  parties  and 
possible  litigation. 

Thus  the  carrying  out  of  a  particular  kind  of  foundation 
to  an  intended  building  may  result  in  damage  to  the  site 
or  structure  of  an  adjoining  building,  or  the  alteration  of 
an  old  house  may  cause  damage  to  another  house  alongside 
it.  Again,  a  new  building  may  sink  after  it  has  been 
completed  and  crack  a  building  next  door.  In  all  these 
cases  the  owner  or  occupier  of  the  building  which  has 
been  damaged  will  seek  compensation,  and  whether  he 
succeeds  or  not  in  establishing  a  legal  right  to  such  com- 
pensation, the  result  to  the  engineer  or  architect  is  a 
great  deal  of  worry  and  loss  of  time. 

Engineers  and  architects  are  not  lawyers,  and  not 
expected  to  possess  extensive  legal  knowledge  ;  but  at  the 
same  time  it  is  desirable  that  they  should  know  enough  to 
prevent  them  entering  upon  any  course  of  proceeding  that 
will  in  all  probability  involve  their  client  in  litigation  and 
expense ;  and  we  therefore  think  it  may  be  useful  to  give 
here  a  sketch  of  the  law  with  regard  to  those  easements 
with  which  engineers  and  architects  are  most  often 
concerned,  namely,  rights  of  support,  and  rights  to  light 
and  air. 

Support  of  Land  by  Land. — The  law  relating  to  the 
support  of  one  plot  of  land  afforded  by  the  land  adjoining 
may  be  put  very  shortly.  The  owner  of  one  plot  of  land 
is  entitled  to  have  his  land  supported  by  the  land  adjoin- 
ing. He  has  this — ex  jure  naturce — as  a  right  of  property, 
and  not  by  way  of  acquired  easement.  Any  act  done  by 
the  owner  of  the  adjoining  land  which  deprives  him  of 
this  support  is  wrongful.  The  owner  of  the  land  injured 
by  the  deprivation  of  the  necessary  support  ^vill  bo  entitled 
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to  claim  damages  from  tlie  wrong-doer,  or,  in  the  case  of  a 
very  serious  character,  he  may  restrain  the  wrong-doer  by 
injunction. 

And  in  the  same  way,  where  the  surface  belongs  to  one 
person  and  the  minerals  in  the  same  plot  belong  to  another, 
the  owner  of  the  surface  is  entitled  to  have  it  supported  at 
its  ancient  level. 

Thus,  if  my  neighbour  makes  a  deep  excavation  on  his 
land  close  enough  to  the  boundary  between  us  as  to  cause 
a  portion  of  my  land  to  slip  and  fall  into  the  excavation, 
I  would  be  entitled  to  sue  my  neighbour  for  the  interfer- 
ence with  my  right  of  support. 

Hence,  in  designing  foundations  for  an  intended  struc- 
ture, the  engineer  or  architect  must  bear  in  mind  the 
rights  of  the  owners  of  the  land  adjacent  to  the  site  of 
the  works.  Proper  provisions  should  be  made  in  the 
design  that  the  excavation  for  the  foundation  can  be 
carried  out  without  causing  injury  to  the  adjoining  land. 
And  these  provisions  should  be  of  such  a  character  as  will 
ensure  a  satisfactory  result  in  the  hands  of  a  contractor  or 
builder  of  ordinary  experience  and  prudence. 

If,  however,  the  nature  of  the  case  is  such  that  in  the 
opinion  of  the  engineer  or  architect  the  necessary  excava- 
tion will  inevitably  cause  more  or  less  injury  to  the  adja- 
cent land,  the  client  should  be  advised  accordingly,  and  a 
proper  arrangement  come  to  with  the  adjoining  owner. 
Such  an  arrangement  is  much  more  easily  negotiated  at 
the  outset  than  after  the  damage  has  been  done. 

The  law  on  this  subject  is  well  laid  down  in  the  case  of 

12  Q.  B.  739.        Humphries  v.  Brogden.     That  was  a  case,  not  of  lateral,  but  of 
(1850)  subjacent  support,  but  tbe  law  relating  to  both  kinds  of  support  is 

precisely  the  same.     The  facts  of  that  case  were  as  follows : 

The  defendant  owned  the  minerals  under  a  certain  plot  of  land, 
the  plaintiff  owning  the  surface.  No  evidence  was  produced  as  to 
how  the  ownership  of  the  minerals  and  of  the  surface  came  into 
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different  hands.  The  defendant,  in  working  the  minerals,  let  down 
the  surface,  to  the  injury  of  the  plaintiff.  On  action  brought,  the 
jury  found  that  the  defendant  had  worked  the  mines  carefully,  and 
according  to  the  custom  of  the  country,  but  without  leaving  suffi- 
cient 8ui)port  for  the  surface.  On  this  finding  the  Court  held  that 
the  plaintiff  was  entitled  to  a  verdict,  and  Lord  Campbell,  in  de- 
livering judgment,  gave  the  following  exposition  of  the  law  relating 
to  the  support  of  land  by  land  :  "  The  right  to  lateral  support  from 
adjoining  soil  is  not  like  the  support  of  one  building  upon  another, 
supposed  to  be  gained  by  grant,  but  is  a  right  of  property  passing 
with  the  soil.  If  the  owner  of  two  adjoining  closes  conveys  away 
one  of  them,  the  alienee,  without  any  giant  for  that  purpose,  is 
entitled  to  the  lateral  support  of  the  other  close  the  very  instant  the 
conveyance  is  executed.  Pari  ratione,  when  there  are  separate 
freeholds,  from  the  surface  of  the  land  and  the  minerals  belonging 
to  different  owners,  we  are  of  opinion  that  the  owner  of  the  sm-face, 
while  unencumbered  by  buildings  and  in  its  natural  state,  is  entitled 
to  have  it  supported  by  the  subjacent  natural  strata.  Those  strata 
may,  of  course,  be  removed  by  the  owner  of  them,  so  that  a  suffi- 
cient support  for  the  surface  is  left ;  but  if  the  surface  subsides, 
and  is  injured  by  the  removal  of  these  strata,  although,  on  the 
supposition  that  the  surface  and  the  minerals  belong  to  the  same 
owner,  the  operation  may  not  have  been  conducted  negligently  nor 
contrary  to  the  custom  of  the  country,  the  owner  of  the  surface 
may  maintain  an  action  against  the  owner  of  the  minerals  for  the 
damage  sustained  by  the  subsidence.  .  .  .  We  likewise  think 
that  the  rule  giving  the  right  of  support  to  the  surface  upon  the 
minerals,  in  the  absence  of  any  express  gi'ant,  reservation,  or  cove- 
nant, must  be  laid  down  generally,  without  reference  to  the  nature 
of  the  strata,  or  the  difficulty  of  propping  up  the  surface,  or  the 
comparative  value  of  the  surface  and  the  minerals." 

It  is  to  be  observed  that  an  owner  is  only  entitled  to 
have  his  land  supported  by  the  adjoining  land,  and  the 
subjacent  minerals,  in  its  natural  state.  Now  land  ceases 
to  be  in  its  natural  state  either  by  having  the  minerals 
taken  from  below  it,  or  by  having  buildings  erected  ui)on 
it.  Accordingly  if  in  either  of  these  cases  the  operations 
of  another  owner  let  down  the  surface,  it  will  be  a 
sufficient  defence,  in  the  absence  of  an  acquired  right  of 
support,  if  he  can  show  that  had  the  ground  been  in  a 
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natural  state  no  injury  would  have  resulted.     This  will 
appear  from  the  following  cases. 

3  M,  &  W.  Partridge  v.  Scott  was  as  follows :  The  plaintiff  excavated  the 

•  (  °38j  minerals  under  his  land,  and  then  built  a  house  upon  it  which, 
owing  to  his  own  excavation,  needed  support  from  the  defendant's 
land.  The  defendant  afterwards  excavated  his  land  so  near  the 
border  that  the  plaintiff's  land  sank,  and  his  house  was  injured. 
Held  that,  in  the  absence  of  an  express  or  implied  grant  of  support 
to  house  and  surface,  no  action  lay. 

L.  E.  6  Ch.  D.  A  more  important  and  specific  case  is  that  of  Corporation  of 
(1877)  Birmingham  v.  Allen.  There  the  plaintiff  and  defendant  were 
owners  of  plots  of  land  which  were  separated  from  each  other  by 
an  intervening  strip.  This  strip  had  been  undermined  by  the 
removal  of  the  subjacent  minerals.  The  defendant  removed  the 
minerals  from  his  land,  with  the  result  that  the  plaintiff's  land 
sank.  It  was  admitted  that  if  the  intervening  slip  had  not  been 
undermined  the  plaintiff's  land  would  not  have  been  injured. 
Held,  that  no  action  lay.  The  Master  of  the  Eolls  (Jessel),  in 
delivering  judgment,  thus  defined  the  amount  of  support  to  which 
a  landowner  was  entitled :  ' '  That  support  to  which  a  landowner  is 
entitled  froni  the  adjacent  land  is  confined  to  such  an  extent  of 
adjacent  land  as  in  its  natural  undisturbed  state  was  sufficient  to 
afford  the  requisite  support."  Of  course  in  this  case  if  the  injury 
to  plaintiff's  property  had  arisen  through  his  own  land  being 
excavated,  he  should  have  had  still  less  ground  for  complaint  as 
against  the  defendant. 

It  is  to  be  observed  that  though  the  owner  of  land  is 
entitled  to  the  support  of  underlying  strata,  he  is  not 
entitled  to  the  support  of  subterranean  water,  and  that  the 
adjacent  owner  may  drain  his  lands,  although  the  conse- 
quence may  be  to  let  down  his  neighbour's  surface.  That 
was  decided  in  the  case  of 

L  R  4  E  Popplewell  v.  Hodhinson.     This  was  a  strong  case,  since  both 

248.  (1869)  plaintiff  and  defendant  held  from  same  grantor,  and  under  leases 
containing  covenants  to  build.  Plaintiff  owner  of  one  close  built 
several  cottages  upon  it.  Defendant  afterwards  leased  neighbour- 
ing land  from  same  lessor  and  drained  it,  a  result  of  which  was  the 
sinking  of  the  plaintiff's  surface,  with  consequent  injury  to  the 
cottages.    Held,  that  plaintiff  had  no  right  at  common  law  to  the 


SUPPORT  OF  BUILDINGS  BY  LAND.  113 

support  of  the  subterranean  water,  and  its  removal  by  draining 
was  not  an  act  in  derogation  of  the  original  lessor's  grant. 

A  very  important  limit  has  been  placed  on  the  general 
rule,  that  the  owner  of  land  is  entitled  to  the  lateral 
support  of  his  neighbour's  land.     This  was  laid  down  in 

Smith  V.  Thackeraghy  where  it  was  determined  that  the  right  of  L.  R.  1  C.  P. 
an  owner  of  land  to  the  lateral  support  of  his  neighbour's  land  is  not  i^ow) 

an  absolute  right,  and  the  infringement  of  it  is  not  a  cause  of  action 
without  appreciable  damage.  Therefore,  where  A.  dug  a  well  near 
B.'s  land  which  sank  in  consequence,  and  a  building  erected  on  it 
within  twenty  years  fell,  and  it  was  proved  that  if  the  building  had 
not  been  on  B.'s  land,  the  land  would  still  have  sunk,  but  the 
damage  to  E.  would  have  been  inappreciable :  Held,  that  B.  had 
no  cause  of  action  against  A. 

In  this  case  there  was  a  building  on  land  of  the  plaintiff,  but  it 
cannot  be  regarded  as  having  anything  to  do  with  the  decision  : 
because  the  jury  found,  as  a  matter  of  fact,  that  the  land  would 
have  sunk  even  without  the  building.  But  the  existence  of 
building  on  the  plaintiff's  land  will  not  necessarily  defeat  his  claim 
unless  the  defendant  can  show  that  the  plaintiff  has  overloaded  his 
land  and  thus  contributed  to  the  subsidence. 

Support  of  buildings  by  land. — The  inherent  right  of  a 
landowner  to  have  his  land  supported  laterally  by  the 
adjacent  land,  and  vertically — if  the  minerals  iinder  it 
belong  to  another — by  the  subjacent  strata  does  not  extend 
to  buildings  erected  upon  the  land.  Eights  of  support  for 
buildings,  in  the  words  of  Alderson,  B.,  "  If  they  can  be 
established  at  all  must,  we  think,  have  their  origin  in 
grant.  If  a  man  builds  his  house  at  the  extremity  of  his 
land,  he  does  not  thereby  acquire  any  right  of  easement, 
for  support  or  otherwise,  over  the  land  of  his  neighbour. 
He  has  no  right  to  load  his  own  soil  so  as  to  make  it 
require  the  support  of  that  of  his  neighbour,  unless  he  has 
some  grant  to  that  effect." 

The  grant,  however,  need  not  be  express ;  the  right  may 
be  acquired  equally  well  by  an  implied  grant;  and  a  grant 
of  the  right  may  be  implied,  either  from  the  cii'cumstanees 

M.  1 
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surrounding  tlie  grant  of  the  land  itself,  or  from  the  long 
uninterrupted  exercise  and  enjoyment  of  the  right. 

A  grant  of  the  right  of  support  to  buildings  implied 
from  the  circumstances  surrounding  the  grant  or  lease  of 
the  ground  itself,  most  frequently  arises  in  the  case  of 
building  leases. 

See  infra.  The  law  as  stated  by  Grove,  J.,  Siddons  v.  Short,  is,  "  As  to  the 

btdldings,  the  inclination  of  my  opinion  is  that  the  cases  upon  the 
subject  go  to  this,  that,  where  a  man  parts  with  land  knowing  that 
substantial  buildings  are  intended  to  be  erected  upon  it,  he  impliedly 
engages  so  to  use  his  adjoining  land  as  not  to  injure  or  interfere  with 
those  buildings." 

The  same  rule  applies,  when  the  grantor  lets  on  a 
building  lease  the  surface  of  the  land  reserving  to  himself 
the  minerals  under  it.  Here,  imless  in  the  lease  there  is 
an  express  covenant  to  the  contrary,  he  is  bound  to  work 
the  minerals  in  such  a  way  as  not  to  injure  the  buildings 
erected  on  the  surface. 

The  implied  grant  here  arises  from  the  well-known 
doctrine  that  no  one  can  derogate  from  his  own  grant. 
If  A.  grants  part  of  his  land  to  B.  for  building  purposes, 
he  will  not  be  permitted  to  use  the  rest  of  his  land  so  as  to 
prevent  B.  from  using  his  land  for  the  purpose  for  which 
it  was  granted.  And  as  appears  from  Mr.  Justice  Grove's 
words  it  is  not  necessary  that  the  lease  should  be  expressly 
declared  to  be  for  that  purpose,  provided  the  lessor  well 
knew  that  it  was  intended  that  the  land  should  be  so  used. 
As,  however,  the  implied  grant  is  based  on  the  doctrine 
already  stated,  it  is  good  only  as  against  the  original 
grantor  and  those  claiming  under  him.  If  A.  let  land  to 
B.  for  building  purposes  that  does  not  give  B.'s  buildings 
any  right  of  support  from  C.'s  land,  if  C.  does  not  hold 
his  land  from  A.,  or  holds  it  by  a  lease  granted  prior  to  B.'s. 
A  few  cases  will  make  this  clear. 

L.  R.  2  C.  P.       In  Siddons  v.  Short  and  others,  already  referred  to,  A.  sold  land  to 
'     (  877)  -Q  ^Q^,  ^YiQ  purpose  of  an  iron  foundry.     Adjoining  the  land  so  sold 
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to  B.,  A.  had  other  land,  under  which  there  was  a  deposit  of  coal. 
A.  afterwards  leased  the  minerals  to  C,  who  began  working  the  coal 
within  such  a  distance  from  the  land  of  B.  as  to  be  reasonably 
calculated  to  endanger  the  stability  of  the  foundry.  Held,  to  be 
good  ground  for  an  injunction  against  A.  and  C,  even  though  no 
actual  damage  liad  been  sustained  as  yet  by  B. 

Again,  in  Itighy  v.  Bennett,  both  plaintiff  and  defendant  took  L.R.  21  Ch. 
gi-ants  of  adjacent  plots  of  land  from  the  Corporation  of  Liverpool  J?j||?* 
for  building  purposes.     Both  were  bound  to  build  according  to  ' 

plans  to  be  approved  of  by  the  corporation.  The  plaintiff,  who 
made  his  agreement  for  a  lease  in  July,  1868,  submitted  plans 
showing  his  foundation  as  10  feet,  9  inches  deep.  As  a  matter 
of  fact,  however,  he  put  in  the  foundation  only  8  feet,  3  inches 
deep,  as  the  sub-soil  was  unfavourable.  This  was  done  to  the 
knowledge  of  the  corporation,  whose  officers  inspected  the  works 
and  made  no  objections. 

In  August,  1869,  the  defendant  made  his  agreement  with  the 
corporation  for  the  site  adjoining  the  plaintiff's  house,  then  in 
course  of  erection.  The  defendant,  when  he  came  to  build  in  1881, 
and  wishing  to  make  his  foundation  deeper  than  that  of  the 
plaintiff,  excavated  his  own  site  to  such  an  extent  as  to  endanger 
the  plaintiff's  building. 

On  appeal  from  the  Vice-Chancellor  of  Lancaster,  held,  that  the 
plaintiff  was  entitled  to  restrain  the  defendant  from  excavating  so 
as  to  let  down  the  plaintiff's  house ;  for  that  there  was  not  enough 
in  the  special  circumstances  of  the  case  to  take  away  the  right  of 
support  from  the  adjoining  lands  of  the  grantor,  which  is  implied 
in  a  grant  of  land  for  the  purposes  of  building. 

In  delivering  judgment,  Jessel,  M.  E.,  said  :  **  If  the  corporation 
had  granted  a  lease  of  land  on  which  a  house  was  to  be  built,  and 
it  was  built  in  a  reasonable  manner,  it  appears  to  me  impossible  to 
say  that  they  could  afterwards  be  entitled  to  let  the  land  down  by 
dealing  with  the  adjacent  land  belonging  to  them.  If,  again,  they 
granted  the  house  to  the  plaintiff  as  it  then  stood,  or  granted  the 
land  on  which  the  house  was  standing,  they  granted  with  it,  if  I 
may  say  so,  the  easement  or  the  implied  obligation  or  warranty  that 
the  house  should  not  be  let  down  by  anything  done  on  the  adjoining 
land." 

An  exception  to  the  rule  that  when  land  is  purchased 
for  a  particular  object  known  to  the  vendor,  the  vendor 
will  not  bo  allowed  to  derogate  from  his  own  grant  by  so 
using  his  own  property  as  to  render  impossible  the  acoom- 
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plishment  of  those  purposes,  occurs  in  the  case  of  pur- 
chases by  railway  companies  under  sects.  77,  78,  79  of  the 
Eailways  Clauses  Consolidation  Act,  1845.  In  purchases 
under  that  Act,  railway  companies  only  obtain  the  surface 
of  the  land,  the  minerals  remaining  the  property  of  the 
vendor,  who  may,  after  having  given  due  notice  to  the 
company,  and  the  company  refusing  or  neglecting  to  give 
compensation  to  the  vendor  for  the  minerals,  work  them 
up  to  and  under  the  railway,  provided  only  he  work  them 
in  a  "proper  manner"  and  "  according  to  the  usual  manner 
of  working  such  minerals  in  the  district."  This  arises 
from  the  fact  that  the  relative  rights  of  the  vendor  and 
company  are  not  regulated  by  the  ordinary  law,  but  solely 

L.E.  2H.       by  the  statute  before  mentioned.     {Great  Western  Railway 

(1867)  Company  v.  Bennett.) 

As  has  been  said  a  grant  of  the  right  of  support  of  build- 
ings by  land  may  be  implied  by  the  long  and  uninterrupted 
enjoyment  of  that  right. 

The  law  on  this  point  has  been  definitely  settled  by  the 

L.  E.  6  App.    House  of  Lords  in  the  modem  case  of  Dalton  v.  Angus. 

Cas.  740 ; 

50L.J.  Q.  B. 

689 ;  44  L,  T.       It  was  decided  that  a  right  to  lateral  support  from  adjoining  land 
*     ^        '      may  be  acquired  by  twenty  years  uninterrupted  enjojonent  for  a 
building  proved  to  have  been  newly  built  or  altered,  so  as  to  increase 
the  lateral  pressure  at  the  beginning  of  the  period,  and  the  enjoy- 
ment being  peaceable  and  open. 

The  facts  of  the  case  are  as  follows  : — Two  dwelling-houses,  be- 
longing to  the  plaintiff  and  defendant  respectively,  stood  side  by 
side,  and  each  received  support  from  the  site  of  the  other.  In  1849 
the  plaintiff's  house  was  gutted  of  internal  walls  and  turned  into 
a  factory,  and  beams  were  inserted  into  a  chimney  stack  which  had 
support  from  the  soil  under  the  defendant's  house.  The  pressure  of 
the  plaintiff's  house  on  the  site  of  the  defendant's  house  was  thus 
considerably  increased  and  the  alteration  was  made  openly.  Matters 
thus  continued  in  this  state  for  a  period  of  upwards  of  twenty  years, 
when  the  defendant  pulled  down  his  house  for  the  purpose  of  re- 
building, and  employed  a  contractor  for  that  purpose.  No  negli- 
gence was  proved  on  the  part  of  the  contractor ;  but  the  result  of 
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the  excavations  was  that  the  chimney  stack  fell  through,  being 
deprived  of  the  support  of  the  soil  forming  the  site  of  the  defendant's 
house.  A  considerable  part  of  the  plaintiff's  factory  came  down  with 
the  chimney  stack. 

On  these  facts  the  House  of  Lords  held  that  the  plaintiff  had 
acquired  a  right  of  support  for  the  altered  building  by  the  twenty 
years  enjoyment,  and  that  he  could  sue  the  owner  of  the  adjoining 
house  and  the  contractor  in  respect  of  the  injury  caused  by  their 
operations. 

On  the  hearing  of  this  case  all  the  authorities  were  fully  considered, 
and  the  report  will  amply  repay  a  careful  perusal. 

Support  of  Buildings  by  Buildings. — The  law  applicable 
to  the  support  of  buildings  by  land  applies  to  the  support 
of  buildings  by  buildings.  That  was  decided  in  the 
case  of 


Lemaitre  v.  Davis,  where  it  was  held,  on  the  authority  of  DaUon  v.   19  Ch.  D.  281; 
Angus,  that  when  ancient  buildings  belonging  to  different  owners  1?  i^   T  Ch  * 
adjoin  each  other  there  is  a  right  of  support  from  the  building  as  173,  (1881) ' 
well  as  from  the  land.     "  Having,"  said  Hall,  V.-C,  in  delivering 
judgment,  "  that  case  {Dalton  v.  Angus)  to  guide  me,  and  seeing  no  See  supra. 
distinction  drawn  between  the  two  rights  of  support  from  land  and 
from  a  building,  I  consider  the  law  to  be  as  applicable  to  support 
from  an  adjoining  building  as  it  is  to  support  from  land.     And  I 
take  the  same  view  as  regards  this  right  as  that  adopted  by  the 
Lord  Chancellor  and  by  some  of  the  most  eminent  judges,  viz.  :  that 
it  is  a  right  within  the  scope  and  provisions  of,  and  is  claimable 
under,  the  Prescription  Act  (2  &  3  Will.  4,  c.  71),  s.  2." 

Limitation  of  Actions  for  interference  with  Rights  of 
Support. — The  period  of  limitation  runs  not  from  the  time 
at  which  the  act  is  done  which  results  in  the  interference 
with  the  right  of  support,  but  from  the  time  the  resulting 
mischief  begins.     This  was  decided  in 

Backhouses.  Bonomi.   There  plaintiff  owned  the  surface  of  a  piece  9  H.  of  L. 
of  land  and   defendant  the  underlying  minerals.     Defendant  in  Vgg,^^^' 
removing  the  minerals  loft  sufficient  pillars  to  support  the  surface, 
but  afterwards,  by  his  operations  on  other  adjacent  lands,  produced 
what  is  called  a  thrust  which  let  down  the  plaintiff's  surface.     It 
was  more  than  six  years  since  the  subjacent  minerals  was  removed, 
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but  less  since  the  surface  began  to  go  down.  The  question  was 
whether  the  plaintiff's  claim  was  barred  by  the  Statutes  of  Limi- 
tation. Hold,  that  it  was  not.  Lord  Cranworth  said,  "  It  has  been 
supposed  that  the  right  of  the  party  whose  land  is  interfered  with 
is  a  right  to  what  is  called  the  pillars  or  the  support.  In  truth  his 
right  is  a  right  to  the  ordinary  enjoyment  of  his  land,  and  till  that 
ordinary  enjoyment  is  interfered  with,  he  has  nothing  of  which  to 
complain." 

Liability  of  Owners  and  Contractors. — It  often  becomes  a 
question  whether  the  owner  and  contractor,  or  the  con- 
tractor only,  is  liable  for  injury  to  an  existing  structure, 
by  reason  of  the  building  operations  carried  on  upon  the 
land  adjoining.  The  law  on  this  part  of  the  subject  may 
be  very  shortly  stated. 

When  the  owner  places  the  work,  which  is  lawful  in 
itself,  and  which,  if  carried  on  without  negligence,  does 
not  involve  injury  to  the  adjoining  buildings,  in  the 
hands  of  a  competent  contractor,  and  divests  himself  of 
all  control  of  the  workmen  and  the  building  operations, 
the  liability  for  any  injury  caused  will  lie  upon  the  con- 
tractor. The  owner  does  not,  in  fact,  render  himself 
responsible  for  the  negligence  of  the  contractor  or  his 
workmen. 

7  Q.  B.  Rep.  This  view  was  adopted  in  AUeri  v.  Hayward,  where  the  contractor 
960.  (1845)  ]2ad  been  employed  by  navigation  commissioners  to  carry  out 
certain  works  lawful  in  themselves.  In  the  course  of  his  opera- 
tions, he  improperly,  and  without  authority,  introduced  water  into 
a  draiu  which  had  been  insufficiently  made  by  himself.  The  result 
was  that  the  plaintiff's  lands  were  flooded.  It  was  held,  that  the 
contractor,  and  not  the  commissioners,  were  liable  to  the  plaintiff. 

But  where  the  work  to  be  done,  though  lawful  in  itself, 
is  likely  in  the  course  of  execution  to  cause  injury  to 
adjoining  premises  unless  proper  precautions  are  adapted 
by  the  contractor ;  then,  on  his  failure  to  adopt  sufficient 
precautions,  the  proprietor  (as  well  as  the  contractor)  will 
be  liable  for  the  injury  caused  to  the  adjoining  buildings/ 
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Thus,  in  Hvgliea  v.  Percival,  the  plaintiff  and  defendant  were  L.  R.  8  App. 
owners  of  two  adjoining  houses  which  were  separated  by  a  party  Cm.  443. 
wall,  the  property  of  both.    The  defendant's  house  also  adjoined  ^  ^'^ 
B.'s  house,  and  between  them  was  a  party  wall.    The  defendant 
employed  a  contractor  to  pull  down  his  house,  and  to  rebuild  it  on 
a  plan  which  involved  the  connection  of  the  new  house  with  the 
party  wall  next  plaintiff's  house  in  such  a  way  that  if  the  new 
house  fell  it  would  pull  over  the  party  wall.     During  the  course  of 
the  operations,  the  workmen,  by  certain  negligent  acts  done  without 
the  knowledge  or  approval  of  the  defendant,  caused  the  new  house 
to  fall,  with  the  result  that  the  party  wall  next  plaintiff's  house 
was  pulled  over  and  the  plaintiff's  house  injured. 

It  was  held  that  the  defendant  owner  was  liable  for  the  injury ; 
that  the  law  cast  a  duty  upon  the  defendant  to  see  that  reasonable 
care  and  skill  were  exercised  in  those  operations  which  involved 
the  use  of  the  party  wall  belonging  to  himself  and  the  plaintiff, 
exposing  it  to  the  risk  above  mentioned,  and  that  the  defendant 
could  not  get  rid  of  responsibility  by  delegating  the  performance  to 
a  third  person,  and  that  he  was  therefore  liable. 

The  same  principle  was  adopted  in  the  earlier  case  of  Bovver  L.  R.  1 
V.  Peate,     In  this  case  the  parties  were  owners  of  two  adjoining  ^:  ^  *  ? V?  i* 
houses,  the  plaintiff  being  entitled  for  his  house  to  the  support  of  445^    (187(5)  * 
the  soil  of  the  defendant's  house.     The  defendant  employed  a  con- 
tractor to  pull  down  his  house  and  re-build  it,  the  contractor 
undertaking  to  suppoit  the  plaintiff's  house  so  far  as  might  be 
necessary  during  the  work,  make  good  any  damage  which  might 
be  done,  and  satisfy  all  claims  which  might  be  made  in  respect  of 
the  same.     It  turned  out,  however,  that  the  means  taken  by  the 
contractor  for  the  secuiity  of  the  plaintiff's  house  were  inadequate, 
and  it  received  injuiy. 

It  was  held  that  the  defendant  owner  was  liable,  even  if  there 
had  been  an  express  undertaking  by  the  contractor  of  the  risk,  and 
a  stipulation — which  there  was  not  in  this  case — to  do,  as  part  of 
the  works  of  the  contract,  all  that  was  roquii-ed  to  support  the 
plaintiff's  house. 

The  case  of  Tarry  v.  Aahton  may  also  be  referred  to.  The  defon-  L.  R.  1 
dant  was  owner  of  a  lamp  which  projected  from  his  house  over  the  9l^v^*  ^^*' 
footway.  He  had  got  the  lamp  repaired  some  time  previously,  but 
it  appeared  that  this  repair  had  not  been  done  in  a  projwr  niannor. 
On  a  certain  occasion,  a  person  employed  by  the  defendant  was 
cleaning  the  pipes  which  supplied  the  lamp,  the  Itulder  ho  was 
using  slipped  and  caused  the  lamp  to  fall,  and  in  its  fall  it  injured 
the  plaintiff'  who  was  passing.  It  turned  out  that  the  lamp  would 
not  have  fallen  but  for  its  defective  condition. 
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Held,  by  the  Divisional  Court  (Lush  and  Quain,  JJ.),  that  it 
was  no  answer  to  the  plaintiff's  claim  that  the  defendant  had 
employed  a  competent  person  to  repair  the  lamp ;  and  by  Black- 
bum,  L.  J.,  that  it  was  the  defendant's  duty  to  keep  the  lamp  in 
reasonable  repair,  and  the  person  he  had  employed  having  failed  to 
do  so,  defendant  was  liable  for  the  consequence  of  the  breach  of 
duty. 

In  many  contracts,  provision  is  made  that  the  contractor 
shall  take  all  necessary  precautions  to  prevent  injin-y  to 
adjoining  property,  and  defend  all  legal  proceedings  which 
may  be  instituted  in  consequence  of  such  injury.  An 
owner,  however,  is  generally  considered  a  better  mark  for 
damages  than  a  contractor,  and  it  is  generally  against  the 
owner  that  the  action  is  brought,  notwithstanding  the 
terms  of  the  contract.  To  meet  this  state  of  things,  a 
clause  is  now  generally  inserted  in  building  contracts,  by 
which  the  contractor  binds  himself  to  answer  and  satisfy 
all  claims,  and  by  means  of  which  the  owner,  when  he  is 
made  defendant,  can  bring  in  the  contractor  as  a  co-defen- 
dant under  the  usual  third  party  procedure,  but  it  must 
be  clear  that  the  clause  is  by  way  of  indemnity. 

Some  authorities  consider  it  unfair  to  throw  upon  a 
contractor  the  risks  attendant  upon  pulling  down  an  old 
house,  taking  the  liability  of  paying  for  the  injury  that 
may  be  caused  to  adjoining  premises.  But  on  the  other 
hand,  if  the  contractor  and  his  workmen  know  that  the 
employer  is  alone  liable  to  the  adjoining  owner,  they 
are  less  likely  to  take  reasonable  and  proper  precautions  to 
avoid  such  injury. 

The  following  case  will  serve  as  showing  the  applica- 
tion of  the  law  as  now  stated  to  a  different  state  of  facts 
from  those  existing  in  the  instances  before  quoted. 

L.  R.  Ir.  20  In   Green  v.    Belfast  Street  Tramway   Company,  the  defendant 

Q*ggg\     •  company  owned  a  piece  of  vacant  ground  adjoining  a  house  belong- 

ing to  the  plaintiff,  but  both  took  from  a  common  grantor.     On  this 
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vacant  ground,  the  defendant  company  piled  a  largo  quantity  of 
paving  setts,  with  the  result  that  the  plaintiff's  house  was  cracked 
and  otherwise  injured.  At  the  trial,  it  was  alleged  that  the  damage 
was  caused  by  the  disturbance  of  the  ground  under  plaintiff's  house 
by  reason  of  the  additional  weight  placed  upon  the  adjacent  ground 
by  the  defendant  company.  By  the  latter,  it  was  alleged  that  the 
plaintiff's  house  had  been  cracked  before  by  vibration  due  to  railway 
trains  which  passed  within  a  few  yards  of  the  house,  and  that  the 
setts  would  have  been  quite  harmless  but  for  the  shaking  caused  by 
the  railway  traflBc.  The  jiu-y,  however,  found  for  the  plaintiff.  On 
motion  for  a  new  trial,  the  case  went  to  the  Divisional  Coui-t, 
where  it  was  held  that  notwithstanding  that  the  vibration  due  to 
the  railway  traffic  may  have  rendered  the  plaintiff's  house  more 
susceptible  to  damage  from  the  piling  of  the  square  setts,  still  the 
plaintiff  was  entitled  to  support  for  his  house  from  the  defendant's 
land,  and  the  motion  for  a  new  trial  was  refused. 

Right  to  Light. — The  architect  has  often,  in  the  erec-  Acquisition  of 
tion  of  buildings,  to  guard  against  interference  with  the  ^A"^ 
light  enjoyed  by  adjoining  buildings.  In  some  cases, 
also,  he  has  to  rebuild  in  such  a  way  as  to  preserve  the 
ancient  lights  which  existed  in  the  old  building.  It  will, 
therefore,  be  of  advantage  that  a  short  resume  be  given  of 
the  law  relating  to  ancient  lights. 

The  right  to  light  may  be  acquired  in  several  ways: 
firstly,  by  express  grant ;  secondly,  by  implied  grant ;  and 
thirdly,  by  long  enjoyment. 

Express  Grant. — The  right  to  light,  like  any  other  ease- 
ment, may  be  conferred  by  express  grant ;  but,  of  course, 
such  a  grant  would  only  bind  the  grantor  and  those 
deriving  from  him.     Such  grants  do  not  frequently  occur. 

Davm  v.  Marshall  may  be  referred  to  as  an  illustration.        7  Jur.  N.  8. 
-^  720:  iDr.  & 

The  plaintiff  was  lessee  in  occupation  of  a  house  in  a  street  off  !^n»-  ^67. 
Piccadilly,  but  before  the  lease  was  granted,  he  had  made  a  number  ^        ' 
of  improvements,  which  included  some  new  windows.     The  owner 
then  made  the  demise  of  the  premises  with  "all  ancient  lights, 
areas,  and  appurtenances."     The  lessee  of  the  adjoining  ground, 
who  also  held  under  the  plaintiff's  lessor,  but  by  a  lease  of  later 
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date,  then  proceeded  to  block  up  the  new  lights.  Proceedings 
were  then  taken,  and  an  injunction  was  granted,  the  Court  (Kin- 
dersley,  V.-C.)  holding  that  the  term  "appurtenances"  in  the 
plaintiff's  lease  included  the  new  windows,  and  that  neither  the 
lessor,  nor  any  one  deriving  under  him,  could  block  up  the  lights  so 
granted. 
9  Bin.  305 ;  2  Again,  in  Swanshorough  v.  Coventry,  the  plaintiff  purchased  a 
Moo.  &  S.         house,  and  the  defendant  at  the  same  time  purchased  the  land 

o/?Q  •    9  T      T 

N  S   Com   '     adjoining.     A  one-storeyed  building  had  previously  stood  on  this 
PI.  11.   •  land.     The  conveyance  to  the  plaintiff  included  "  all  lights,  ease- 

(1832)  ments,  rights,  privileges,  and  appurtenances  to  the  same  belong- 

ing," and  in  the  same  deed  the  adjoining  land  was  described  as 
building  ground.  It  was  held  that  the  defendant  could  build  to 
the  extent  of  the  former  building,  but  could  not  obstruct  the 
plaintiff's  lights. 


Implied  Grant. — Eights  to  light  very  frequently  arise 
by  implied  grant  by  vendors  and  lessors.  Thus,  when  an 
owner  sells  a  house  with  windows  overlooking  a  piece  of 
ground  belonging  to  himself,  he  cannot  afterwards,  nor 
his  successors  in  estatu,  build  upon  the  adjoining  ground 
so  as  to  block  up  the  windows.  Again,  when  two  ad- 
joining tenements  are  sold  at  the  same  time,  there  will  be 
the  same  implied  obligation  on  each  of  the  purchasers  with 
respect  to  the  lights  of  the  other. 

1  Price,  27.  Thus,  in  Compton  v.  Richards,  the  plaintiff  was  the  purchaser 

(1814)  of  a  house,  and  the  defendant  was  lessee  of  the  adjoining  house, 

which  had  been  purchased  by  his  lessor  at  the  same  time  as  the 
plaintiff's  house.  The  two  houses  at  the  time  of  the  sale  were 
unfinished,  but  the  bulk  of  the  plaintiff's  house  had  the  window- 
spaces  opened  in  them,  and  the  plan  exhibited  at  the  sale  had  the 
windows  shown  upon  it.  It  was  held  by  the  Court  that  the  de- 
fendant took  subject  to  an  implied  obligation  not  to  obstruct  the 
plaintiff's  lights. 
27  L.  J.  Ex.  Id.  Greeve  v.  Harding  the  plaintiff  and  defendant  claimed  under 
286.  (1858)  the  same  owner,  Merrick.  The  plaintiff  was  lessee  of  two  houses 
in  Oxford  Street  adjoining  the  arcade,  which  leads  to  Bainbridge 
Street,  and  these  houses  received  light  from  the  arcade  through  one 
window,  which  was  formed  at  the  time  the  lease  was  made,  there 
being  other  apertures  in  the  walls,  but  whether  intended  for  doors, 
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windows,  or  anything  else  not  appearing  distinctly  either  from  their 
construction  or  tho  plans.  Men-ick  had  built  the  arcade  under  an 
agreement  with  the  owners,  and  then  got  a  lease  of  the  premises, 
which  contained  the  stipulation  that  tho  houses  in  Oxford  Street 
were  not  to  have  lights  or  openings  into  the  arcade  except  those 
already  constructed.  The  defendant  afterwards  became  assignee  of 
this  lease,  and  proceeded  to  block  uji  the  entrance  to  the  arcade,  and 
stopped  up  tho  apertm-es  by  which  the  plaintiff's  houses  received 
light  from  the  arcade.  It  was  held  that  tho  defendant  was  liable 
for  obstructing  the  one  window  belonging  to  the  plaintiff  which 
was  formed  at  the  time  the  leases  were  granted,  but  not  for  obstruct- 
ing the  others  which  had  been  mere  apertures  at  the  time  the  lease 
was  made. 

In  Russell  v.  Watts  simultaneous  leases  were  gi-antod  to  A.  of  B.,   10  App. 
C,  D.,  and  E.,  contiguous  plots  of  land,  altogether  forming  a  single  Cases,  690. 
block.     In  each  lease  there  was  a  covenant  to  build  houses  accord-  ^        ' 
ing  to  a  certain  plan.     A.  sold  C,  D.  and  E.,  the  conveyance 
reciting  the  original  leases  and  covenants.    Afterwards  A.  became 
bankrupt.     Held,  that  the  purchaser  of  the  B.  plot  could  not  build 
in  such  a  way  as  to  obstruct  the  light  of  houses  on  C,  D.,  or  E. 
plots  built  according  to  the  plans. 

The  case  of  Beddington  v.  Altee  may  be  referred  to  as  a  case  35Ch.  D.  317. 
where,  though  two  adjoining  lessees  held  from  the  same  lessor,  one  ^^^'^) 
was  held  to  have  no  right  of  light  for  his  house  over  the  land  of 
the  other.  Here  A.  leased  a  house  to  B.  Afterwards  A.  contracted 
to  sell  the  neighbouring  land  to  the  defendant.  Then  he  sold  tho 
house  leased  to  B.  to  the  plaintiff,  subject  to  B.'s  lease.  Sub- 
sequently the  land  agreed  to  be  sold  to  the  defendant  was  conveyed 
to  him,  and  after  that  the  plaintiff  obtained  possession  of  the  house 
leased  to  B.  The  defendant  then  obstructed  the  lights  of  plaintiff's 
house  :  Held,  that  since  at  the  time  of  the  sale  of  the  house  to  the 
plaintiff,  A.  had  contracted  to  sell  the  adjoining  land  to  tho  defen- 
dant, tho  plaintiff  could  gain  no  easement  over  that  land  ;  and  so 
no  action  lay  against  the  defendant  for  obstructing  the  lights. 
Sect.  6,  sub-sect.  2,  of  Conveyancing  Act,  1881,  did  not  apply. 

Long  Enjoyment. — By  far  the  greater  number  of  oases 
of  rights  to  light  are  the   creations  of  the  Prescription  2  &  3  Will.  4, 
Act.     By  this  Act  the  enjoyment  of  light  for  a  perioti  of  ^'     *  '*   * 
twenty  years  confers  an  indefeasible  title  to  such  light. 
The  words  of  the  section  are  as  follows  : — 

*'And  be  it  further  enacted  that  where  the  access  and  iwe  of 
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light  to  and  for  any  dwelling-house,  workshop,  or  other  building, 
shall  have  been  actually  enjoyed  therewith  for  the  full  period  of 
twenty  years  without  interruption,  the  right  thereto  shall  be  deemed 
absolute  and  indefeasible,  any  local  usage  or  custom  to  the  contrary 
notwithstanding;  unless  it  shall  appear  that  the  same  was  enjoyed 
by  some  consent  or  agreement  expressly  made  or  given  for  that 
purpose  by  deed  or  writing." 

It  will  be  noticed  that  the  right,  as  acquired  by  means 
of  twenty  years'  enjoyment,  is  a  right  against  all  parties 
who  interrupt  the  enjoyment,  while  the  right  conferred 
by  grant  is  a  right  merely  as  against  the  grantor  and  his 


The  Nature  of  the  Enjoyment. — The  Act  says  that  the 
light  shall  have  been  enjoyed  with  any  dwelling-house, 
workshop,  or  other  building,  and  it  should  be  observed 
here  that  the  expression  includes  a  house  that  has  been 
uninhabited  for  a  considerable  portion  of  the  twenty  years. 
And  the  light  need  not  have  been  actually  enjoyed  in  the 
sense  of  having  been  usefully  employed.  What  is  re- 
quired to  satisfy  the  Act  is  that  the  actual  physical  access 
of  light  existed,  and  was  capable  of  being  usefully  em- 
ployed by  the  occupier  of  the  building  with  respect  to 
which  the  claim  is  made. 

L.  R.  4  Ex.  Thus,  in  the  case  of  Courtauld  v.  Leigh,  the  house  of  the  plaintiff 

•p,    '24  had  been  completed,  as  to  its  external  and  internal  walls,  roofs, 

(1869)  floors,  and  windows,  more  than  thirty  years,  but  the  fittings,  paper- 

ing and  painting  were  not  completed,  and  the  house  was  not  habit- 
able or  rendered  habitable  till  about  fifteen  years  before  the  date  of 
the  action.  Notwithstanding  these  facts,  however,  it  was  held  by 
the  Court  of  Exchequer  that  the  plaintiff  had  acquired  the  statu- 
tory right  to  light;  in  fact,  that  the  enjoyment  was  by  ownership, 
and  not  by  occupation  or  user. 
L.  R.  40  Ch.  In  Cooper  v.  Straker,  plaintiff  was  owner  of  a  building  having 
^  ''  moveable  shutters,  which,  though  generally  closed,  could,  at  plain- 
tiff's pleasure,  be  opened  at  any  time  for  the  admission  of  light 
from  over  the  defendant's  land.     Held,  that  proof  that  this  stat«  of 
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affairs  had  continued  for  over  twenty  years  was  sufficient  to  throw 
upon  the  defendant  the  onus  of  proving  that  a  right  to  light  had 
not  been  acquired  by  the  plaintiff  under  the  Prescription  Act. 

But,  again,  the  light  must  be  enjoyed  with  buildings ; 

For  in  Roberts  v.  Macord,  where  the  defendant,  on  being  sued  for  1  Mood.  & 
pulling  down  the  plaintiff's  wall,  pleaded  that  it  obsti-ucted  the  Sjjl.^^* 
access  of  light  and  air  to  his  timber  yard  and  saw  pit,  Patteson,  J.,  ' 

told  the  jury  that  the  plea  could  not  be  supported  in  law. 

And  in  Fotts  v.  Smith,  where  the  plaintiff  sought  to  restrain  the  L.  R.  6  Eq. 
erection  of  the  defendant's  buildings   on  the  ground  that  they  ^^^'    U*^) 
would  interfere  with  and  injure  his  garden,  Malins,  V.-C,  held: 
"  There  can  be  no  prescription  for  light  and  air  over  open  ground,  Page  318. 
because  the  prescription  for  ancient  light  is  a  thing  of  limited 
extent." 

In  Harris  v.  De  Pinna,  Chitty,  J.,  held  that  a  timber  shed  35Ch.  D.  288. 
composed  merely  of  an  iron  roof,  with  columns  at  the  comers  to  (^®®'*^) 
support  it,  was  not  a  structure  within  the  meaning  of  the  Act. 
The  words  of  the  Act  are  "  dwelling-house,  workshop  or  other 
building,"  and  Mr.  Justice  Chitty  held  that  '*  other  building  "  here 
meant  a  building  in  the  nature  of  a  dwelling-house  or  workshop, 
and  not  any  sort  of  an  erection.  This  case  was  carried  to  the  Court 
of  Appeal,  where  it  was  decided,  however,  on  another  point. 

The  period  of  enjoyment  necessary  to  give  a  title  to 

light  is  fixed  by  the  Act  at  twenty  years.     The   fourth 

section  of  the  Prescription  Act  provides  that —  2  &  3  Will.  4, 

c.  71,  8.  4. 

*'  each  of  the  periods  of  years  hereinbefore  mentioned  shall  be 

deemed  and  taken  to  be  the  period  next  before  some  suit  or  action 

wherein  the  claim  or  matter  to  which  such  period  may  relate  shall 

have  been  or  shall  bo  brought  into  question." 

In  the  case  of  Flight  v.  Thomas,  the  Court  of  Exchequer  Cham-  10  L.  J.  Ex. 

ber  held  that  where  an  easement  of  light  has  subsisted  for  nineteen  ^-9  i  8  01.  & 

•  F   *'31 

years,  and  a  portion  of  the  twentieth,  and  is  then  obstructed  by  the  /igli \  * 

owner  of  the  soil,  the  right  may  bo  claimed  at  tlie  end  of  the 
twenty  years,  there  not  having  been  an  interruption  for  a  whole 
year,  the  Chief  Justice  (Tindal)  observing:  "There  are  dilficultieo 
attending  the  Act  whichever  way  it  is  construed.  If  construed  in 
favoui'  of  the  plaintiff  below,  it  follows  that  an  enjo}Tnent  for  nine- 
teen years  and  a  fraction  will  establish  the  right,  provided  tho 
action  bo  brought  before  the  interruption  has  coutinuinl  for  tho 
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full  period  of  a  year.  If  decided  in  favour  of  the  defendant  below, 
tlien  we  must  hold  an  obstruction  for  less  than  a  year  to  be  an 
interruption.  We  hold  the  obstruction  in  this  case  was  no  ob- 
struction within  the  meaning  of  the  Act."  The  House  of  Lords 
afterwards  affirmed  the  decision  of  the  Exchequer  Chamber. 

This  decision  appears  to  the  authors  open  to  very  serious 
question. 

Next  it  is  necessary  to  consider  what  is  an  interruption 
2  &  3  Will.  4,  within  the  meaning  of  the  Prescription  Act. 

C.    /ij  S.  4. 

The  4th  section  provides,  "  That  no  act  or  other  matter  shall  be 

deemed  an  interruption  within  the  meaning  of  this  statute,  unless 

the  same  shall  have  been  or  shall  be  submitted  to  or  acquiesced  in 

for  one  year  after  the  party  interrupted  shall  have  had  or  shall 

have  notice  thereof,  and  of  the  person  making  or  authorizing  the 

same  to  be  made." 

20  L.  J.  Ex.         In  the   case   of  The  Plasterers'  Company  v.  The  Parish  Clerka^ 

?^? '  ,., J; Ji^"  Company,  Lord  Campbell  observed :  "In  this  statute  an  inter- 
965.      1851  /     ^'  ,  V     •     1  ■  i.  ^-  T+ 

ruption  seems  to  mean  a  physical  interruption.     ...     it  seems 

to  me  that  there  must  be  an  actual  discontinuance  of  the  enjojTuent 

by  reason  of  an  obstruction  submitted  to  or  acquiesced  in  for  a 

year." 

Ceasing  to  use  the  light  will  not  amount  to  an  inter- 
ruption within  the  meaning  of  the  Act. 

11  L.  J.  N.  S.  In  Carr  v.  Foster,  which  related  to  rights  of  common,  there  had 
o  ^"  ?st '  ^  ^^^^  ^  considerable  cessation  of  enjoyment  or  user,  but  it  was  held 
(1842)       *         hy  Lord  Denman  that ' '  without  interruption  "  was  not  synonymous 

with  "without  intermission." 
41  Ch,  D.  268.       In  Presland  v.  Bingham,  the  plaintiff  had  a  window  overlooking 
(1889)  ^^  defendant's  yard.     This  window  had  existed  for  over  twenty 

years,  but  it  had  been  subject  all  the  time  to  temporary  inter- 
ruptions occasionally  by  having  empty  packing  cases  packed  before 
it.  No  evidence  was  given  to  show  that  it  was  ever  obstructed  in 
this  way  for  a  whole  year  at  a  time.  The  Court  of  Appeal,  re- 
versing North's,  J.,  decision,  held  that  there  was  no  interruption 
within  the  Prescription' Act.  Cotton,  L.  J.,  in  his  judgment  said: 
' '  I  may  say  my  ovsm  opinion  is  that  if  it  appears  upon  the  evidence 
of  the  plaintiffs  that  there  has  been  an  interruption  of  a  permanent 
character — one  likely  in  its  nature  to  be  of  a  permanent  character — 
then  it  would  lie  on  them  to  show  that  it  did  not  in  fact  last  for  a 
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year ;  but  if  on  the  evidence  it  appears  that  the  interruption  is  not 
likely  to  be  of  a  pennanent  character — one  which  from  its  very 
nature  is  not  of  a  pennanent  character — it  lies  upon  the  defendant, 
who  objects  to  the  light  having  been  gained,  to  show  by  his  evi- 
dence that  there  has  been  an  interruption  which  has  been  existing 
and  acquiesced  in  for  more  than  a  year." 

The  right  to  light  acquired  by  twenty  years'  enjoyment 
is  indefeasible.  One  of  two  tenants  under  the  same  owner 
of  adjoining  premises  may  acquire  the  right  to  light  against 
the  other,  and  the  right  as  acquired  against  a  lessee  is 
valid  as  against  his  landlord.  The  same  holds  good 
where  the  right  has  been  acquired  against  a  tenant  for 
life.     The  remainderman  or  reversioner  is  also  bound. 

Lord  Cranworth  observed  in  Tapling  v.  Jones :  "It  surely  cannot  11  H.  L.  C. 
be  contended  that  the  remainderman,  because  he  could  not  other-  q  p  ojo-^r  * 
wise  prevent  the  owner  of  the  house  from  acquiring  this  right^  (1865) 
might  before  the  expiration  of  twenty  years  come  on  the  land  of 
the  tenant  for  life,  and  there  erect  a  building  to  obstruct  the  light 
of  the  new  windows." 

And  again,  in  Simper  v.  Foley,  "Wood,  V.-C,  observed:  "An  2  Joh.  &  H. 
easement  of   this  description  acquired  against  the  owner  of   a        '     ^        ' 
leasehold  interest  in  the  servient  tenement  is  acquii-ed  against  all 
the  world,  and  therefore  against  the  owner  of  the  reversion." 

It  is  to  be  observed  that  the  twenty  years'  enjoyment 
demanded  by  the  Prescription  Act  need  not  be  an  enjoy- 
ment as  of  right.  The  words  of  the  Act  are,  that  if  a 
right  to  light  is  enjoyed  for  twenty  years,  it  is  to  be 
deemed  indefeasible,  "  unless  it  shall  appear  that  the  same 
was  enjoyed  by  some  consent  or  agreement  expressly  made 
or  given  for  that  purpose  by  deed  or  writing.''^  Two  cases 
upon  this  point  may  be  mentioned. 

In  The  Mayor,  &c.  of  London  v.  21ie  Pewterera*  Company,  it  was  2  M.  &  Rob. 
held  that  a  verbal  consent,  even  when  it  was  accompanied  by  tlio        *     '*•*•) 
payment  of  rent  for  the  light,  was  not  sufficient  to  prevent  the 
Prescription  Act  operating. 

And  in  the  recent  case  of  Mitchell  v.  CantrilU  it  waa  hold  that  tho  37  Ch.  D.  66. 

(1888) 
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reservation  by  the  lessor  in  the  plaintiff's  lease  of  a  right  to  obstruct 
the  plaintiff's  lights  was  not  enough  to  make  the  plaintiff's  enjoy- 
ment of  the  lights  an  enjoyment  with  the  defendant's  consent. 
Accordingly,  where  it  was  proved  that  plaintiff  had  enjoyed  the  use 
of  the  lights  for  over  twenty  years,  it  was  held  that  he  was  entitled 
to  them  as  ancient  lights  within  the  Act,  and  that  the  lessor  was 
not  entitled  to  obstruct  them. 

Alteration  of  Ancient  Lights. — Where  ancient  lights 
exist  in  a  building,  the  rights  in  connection  with  them 
will  not  be  lost,  even  though  the  building  be  pulled  down 
and  rebuilt. 

I  Dr.  &  Sm.  In  Turner  v.  Spooner,  Vice -Chancellor  Kindersley  held  that  a 
467  ;  30  L.  J.  plaintiff  was  at  liberty  to  improve  his  lights  by  substituting  light 
(isbl)    "            modern  sashes  and  plate  glass  for  old  windows  with  heavy  frames 

and  lattices,  though  he  could  not  change  the  position  of  his  light  or 
increase  the  original  aperture. 
31  Ch.  D.  554.       In  Scott  v.  Pape  the  plaintiff,  who  was  entitled  to  three  ancient 
(1886)  lights  in  a  structure,  pulled  it  down  without  keeping  any  accurate 

record  of  the  position,  &c.  of  the  old  lights.  He  then  built  another 
structure  on  almost  the  same  place  as  the  old  one,  and  put  six 
windows  in  it.  It  was  proved  that  three  of  the  new  lights  corres- 
ponded substantially  with  the  three  old  ones.  Held,  that  there 
was  no  abandonment,  and  that  the  plaintiff  was  entitled  to  an 
injunction  to  protect  the  three  new  lights  which  corresponded  to 
the  three  ancient  ones.  The  Court,  however,  said  that  a  deliberate 
neglect  to  record  the  position  and  size  of  the  ancient  lights  in  a 
building  which  was  being  thrown  down  might  be  considered  a 
sufficient  ground  for  refusing  to  grant  an  injunction  to  protect  new 
lights  purporting  to  represent  the  old  ones. 

II  H.  L.  C.  And  in  Tapliiig  v.  Jones,  abeady  referred  to,  the  plaintiff  had 

290 ;  34  L.  J.  made  alterations  in  his  ancient  lights.     The  defendant  obstructed 

C   P   342 

(1866^      *         *^®  lights  of  the  altered  building,  and  the  new  windows  in  the 

building  were  so  situated  that  the  defendant  could  not  obstruct 
them  without  also  obstructing  the  site  of  the  ancient  windows. 
The  plaintiff  then  altered  his  ancient  windows  back  again  to  their 
former  condition,  and  closed  up  his  new  windows. 

The  House  of  Lords  held  that  the  plaintiff  was  entitled  to  pro- 
tection in  the  enjoyment  of  his  ancient  lights,  even  though  altered. 

L.  R.  9  Eq.  Extent  of  Right. — In  Dyers'  Company  v.  King,  the  principle  that 

438.     (1870)      ^  plaintiff  was  entitled  to  have  his  ancient  lights  protected  was  carried 

still  further  than  earlier  cases.   In  this  case  it  was  held  that  the  ease- 
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ment  of  a  plaintiff  to  have  his  light  and  air  unobstructed  by  the 
defendant's  newly  erected  buildings,  is  not  lost  or  diminished  by  the 
circumstance  that  by  moans  of  clearance  effected  in  the  neighbour- 
hood by  other  parties  shortly  before  the  defendant's  alterations,  the 
plaintiff  acquired  more  light  than  the  defendant's  buildings  could 
subtract.  In  giving  judgment,  James,  V.-C,  said:  "The  right  is 
a  right  as  between  the  owner  of  the  dominant  tenement  and  the 
owner  of  overj''  servient  tenement ;  he  has  a  right  to  as  much  light  to 
and  for  the  use  of  his  house  over  his  neighbour's  land  as  he  enjoyed 
twenty  years  ago ;  and  the  neighbour  has  no  right  to  deprive  him 
of  the  light  which  has  so  come  to  and  for  the  use  of  the  house  over 
the  neighbour's  land,  because  the  owner  of  the  dominant  tenement 
has,  either  by  pui'chase  from  or  by  the  free  gift  of  any  other 
person,  or  by  the  operation  of  an  Act  of  Parliament,  obtained  other 
light  in  addition  to  that  which  he  has  a  prescriptive  right  to." 

Again,  in  Lanfranchi  v.  Mackenzie,  the  question  was  as  to  light  l.  r,  4  Eq, 
for  special  purposes.  It  was  held  that  in  order  to  establish  the  421.  (1867) 
right  to  the  access  of  an  extraordinary  amount  of  light  necessary 
for  a  particular  purpose  or  business  to  an  ancient  \vT^ndow,  uninter- 
rupted and  known  enjoyment  of  such  light  in  the  manner  in  which 
it  is  at  present  enjoyed  and  claimed,  must  be  shown  for  a  period  of 
twenty  years. 

And  in  Kelk  v.  Pearson,  it  was  held  by  the  Court  of  Appeal  that  L.  R.  6  Ch. 
the  owner  of  an  ancient  light  is  entitled  to  prevent  his  neighbom-  809.    (1871) 
from  obstructing  the  access  of  light,  so  as  to  render  the  house 
possessing  the  ancient  light  substantially  less  fit  for  occupation. 

Nor  is  the  owner  of  an  ancient  light  limited  in  his  right  by  the 
present  pui'poses  to  which  his  premises  are  devoted;  for  it  was 
held  in  Moore  v.  Hall,  that  the  purposes  for  which  the  plaintiff's  L.  R.  3 
premises  had  actually  been  used  while  the  light  had  been  enjoyed  ^' ,J^:  ^*  ^"®* 
were  not  the  proper  measure  of  the  right,  and  that  a  dii-ection  to 
give  damages  if  they  thought  that  there  was  such  a  diminution  of 
light  as  to  make  the  premises  less  fit  for  the  purposes  to  which 
they  then  were,  or  might  hereafter  be,  made  applicable,  was  right. 


Height  of  Obstruction. — Many  persons  hold  the  view 
that  if  the  obstructing  building  does  not  exceed  in  height 
the  width  between  it  and  the  obstructed  building,  no  right 
to  relief  or  damages  exists.  This  view,  however,  though 
sometimes  true  to  the  extent  that  no  diminution  of  the 

M.  K 
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plaintiff's  light  will  result,  does  not  rest  on  any  good 
authority. 

L.  E-.  9  Ch.  In  The  City  of  London  Breivery  Co.  v.  Tennant,  the  Lord  Chan- 

^  ''  cellor,  Lord  Selborne,  observed  that  the  fact  that  the  height  of  a 
building  above  an  ancient  light  is  not  greater  than  its  distance  is 
not  conclusive  evidence  that  the  light  is  not  injuriously  affected, 
but  is  prima  facie  evidence  of  there  being  no  such  interference  vdth 
the  light  as  the  Court  will  restrain,  and  requires  to  be  rebutted  by 
special  evidence  of  injury. 

^' ^24  And  Parker  v.   First  Avenue  Hotel  Company  was  to  the  same 

effect,  viz. :  that  where  the  height  of  the  obstructing  building  was 


(1883) 


not  greater  than  its  distance  from  the  building  having  ancient 
lights,  it  must  always  be  a  question  of  fact  whether  there  was  an 
obstruction  of  light. 


Persons  whose  ancient  lights  are  being  obstructed  have 
two  remedies  open  to  them.  They  may  bring  an  action 
for  damages,  or  they  may  apply  for  an  injunction  restrain- 
ing the  defendant  from  proceeding  with  the  building 
which  causes  or  is  likely  to  cause  an  obstruction  of  the 
plaintiff's  light,  though  under  Lord  Cairns'  Act  (21  &  22 
Yict.  c.  27),  it  is  always  in  the  discretion  of  the  Court  to 
33Ch.  D.471.  give  damages  instead  of  an  injunction.  (See  Greemcood 
V.  Hornsey.)  To  succeed,  however,  in  equity,  the 
plaintiff  must  be  able  to  show  that  his  light  will  be 
materially  and  substantially  interfered  with.  The  plain- 
tiff must  also  take  care  to  proceed  with  sufficient  prompt- 
ness. He  must  not  stand  by  and  leave  the  defendant  to 
conclude  that  he  does  not  object  to  the  obstruction  of  his 
light.  He  may,  in  that  case,  be  held  to  have  acquiesced 
in  the  defendant's  proceeding.  But  should  the  defendant, 
knowing  that  the  plaintiff  is  absent,  take  advantage  of  his 
absence  to  run  up  a  building  which  obstructs  his  lights, 
the  fact  that  the  building  was  finished  before  complaint 
made  will  not  prevent  the  Court  issuing  a  mandatory  in- 

6  Times  L.  E.  -junction  to  pull  it  down.     (Lawrence  v.  Horton.) 
317.     (1890)      J  ^  ^  / 
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Right  to  Air. — As  to  rights  to  access  of  air,  as  distin- 
guished from  access  of  light,  it  would  seem  that  such 
rights  can  be  acquired  at  common  law  by  long  user,  though 
they  do  not  come  within  the  Prescription  Act.  The  right, 
however,  must  be  to  access  of  air  through  a  definite 
aperture,  such  as  a  window  or  ventilator. 

In  Webb  v.  Bird  it  was  decided  that  no  right  could  be  acquired  by  13  C.  B.  841. 
long  user  to  a  current  of  air  to  a  windmill,  and  in  Bryant  v.  Lefever,  (l®^^) 
that  no  right  could  bo  so  acquired  to  access  of  air  to  a  chimney.  ^-  ^-  *  ^-  P- 
The  latter  case  is  important  to  architects.     The  defendant  there      '       *  ^        ' 
built  his  house  so  high  that  it  caused  the  chimney  of  the  neighbour- 
ing house  which  had  been  standing  for  over  thirty  years  to  smoke. 
Held  that  no  action  lay. 

In  Bent  v.  The  Auction  Mart  Company ,  however,  an  injunction  L.  R.  2  Eq. 
was  granted  to  remove  and  prevent  obstructions  to  ventilation.  -*2.  (1866) 
In  that  case  the  plaintiff's  staircase  was  lighted  by  windows  which 
admitted  air,  and  the  defendant  proposed  to  build  this  up  in  a 
**  box  with  the  lid  off  "  by  a  wall  eight  or  nine  feet  distance,  and 
some  forty-five  feet  high,  and  into  this  space  to  open  three  water- 
closets.  In  deciding  this  case  Wood,  V.-C,  said:  ** There  ai'e 
difficulties  about  the  case  of  air  as  distinguished  from  that  of  hght, 
but  the  Court  has  interfered  to  prevent  the  obstruction  of  uU 
circulation  of  air ;  and  the  introduction  of  three  water-closets  into 
a  confined  space  of  this  description  is,  I  think,  an  interference  with 
air  which  this  Court  will  recognize  on  the  ground  of  nuisance. 
That  is,  perhaps,  the  proper  ground  on  which  to  place  the  inter- 
ference of  the  Court,  although  in  decrees  the  words  light  and  air 
are  often  inserted  together  as  if  the  two  things  •wont  pari  passu. 

In  the  more  recent  case  of  IlallY.  The  Lichfield  Brewery  Company ,  43  L,  T.  880 ; 
damages  were  given  for  an  obstruction  to  the  access  of  air.  The  ttf^'i^ai^' 
plaintiff  was  owner  of  a  slaughter-house  to  which  for  upwards  of 
thirty  years  he  had  enjoyed  a  free  access  of  air  through  two  aper- 
tures. Fry,  J.,  said  that  the  right  to  the  access  of  air  could 
undoubtedly  be  acquired  at  common  law,  not  by  prescription,  but 
by  an  implied  covenant.  In  the  case  of  a  dwolling-lumso  the 
covenant  was  "not  to  interi*upt  the  free  use  of  salubrious  air." 
In  the  case  before  him,  the  implied  covenant  was  '*  not  to  interrupt 
the  free  access  of  air  suitable  for  the  purposes  of  a  slaughter- 
house." 


A  sufficient  number  of  cases  has  now  been  quoted  to  show 

k2 
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the  legal  protection  afforded  to  owners  of  ancient  lights 
and  of  rights  to  air.  ArcMtects  designing  new  buildings 
or  re-buildings  will  therefore  see  that  they  must  keep  their 
designs  within  legal  limits,  or  else  they  may  involve  their 
employers  in  litigation  and  delay.  If  the  architect  finds 
that  a  new  building,  designed  to  meet  his  client's  in- 
structions and  requirements,  will,  as  a  matter  of  fact,  ob- 
scure the  ancient  lights  of  an  opposite  or  adjoining  pro- 
prietor, he  should  give  his  client  proper  warning ;  otherwise, 
if  the  result  is  unfavourable  to  his  client,  he  may,  and 
very  probably  will,  lay  the  blame  on  the  architect.  A 
professional  man  is  expected  to  know  better  than  his  em- 
ployer what  the  effect  of  the  new  building  will  be  on 
neighbouring  lights,  and  future  difficulties  are  much  more 
easily  arranged  with  adjoining  owners  before  building 
operations  are  commenced  than  when  the  contractor  has 
been  set  to  work.  As  a  rule,  when  an  aggrieved  owner  of 
ancient  lights  apphes  for  an  injunction  to  restrain  the 
erection  of  a  building  likely  to  obstruct  his  lights,  building 
operations  have  to  be  suspended.  Then  comes  the  claim 
of  the  contractor  for  delay,  loss  of  the  season,  and  dis- 
missal of  work.  When,  therefore,  there  is  any  risk  of 
these  eventualities  by  proceeding  on  certain  lines,  the 
architect  should  place  the  risk  clearly  and  openly  before 
his  client. 


(    133    ) 


CHAPTEE  VI. 


PARTY  WALLS. 


PAGE 

Party  Walls 133 

Different  Kinds  of  Tarty  Walls  133 

Repair  of  Tarty  Walls 139 

Metropolitan  Building  Act,  1855  141 

Rights  of  Building  Owner    ..  141 

Rights  of  Adjoining  Owner  . .  143 


PAGE 

Law  as  to  exercise  of  Rights. .  143 
Law  as  to  Expenses  in  respect 

to  Party  Structures  146 

Consent  where  Persons  under 

Disability 148 

Consent  where  Persons  not  to 

be  found 149 


Party  Walls. — The  subject  of  party  walls  is  one  which 
often  requires  attention  on  the  part  of  architects  and  other 
persons  concerned  with  the  erection  of  buildings.  A  few 
observations,  therefore,  on  the  law  relating  to  party  walls 
are  now  submitted. 

In  the  first  place,  then,  the  question  arises.  What  is  a 

party  wall  ?     Popularly  speaking,  a  party  wall  is  generally 

understood  to  be  a  wall  forming  the  division  between  two 

buildings,  and  with  respect  to  which  the  respective  owners 

have  rights  in  common.     A  more  formal  definition  will  be 

found  in  Grale  on  Easements,  where  a  party  wall  is  de-  Part  ITT. 
.,     ,  ^      *^  Chap.  VI. 

scribed  as  cth  ed.  p.  454. 

"A  wall  adjoining  lands  or  houses  belonging  to  two  different 
owners.  The  common  user  of  such  a  wall  by  the  adjoining  owners 
is  primd  facie  evidence  that  it  belongs  to  them  in  equal  moieties 
as  tenants  in  common." 

As  regards  property  in  London,  the  rights  and  duties  of 
adjoining  owners  in  party  walls  are  regulated  by  the 
Metropolitan  Building  Act,  1855,  tlie  provisions  of  which 
regarding  them  will  be  found  set  out  at  some  length 
further  on.  We  will  first,  however,  state  shortly  the  law 
concerning  party  walls  independently  of  that  or  other 
special  statutes. 

Different  Kinds  of  Party  Walls. — As  to  the  various  mean- 
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ings  in  which  the  term  "  party  wall"  is  used,  it  is  best  to 
14  Ch.  D.  195.  quote  the  words  of  Fry,  J.,  in  Watson  v.  Gray  : 

"What,"  he  there  asks,  **is  the  meaning  of  the  term  'party- 
wall  '  as  there  {in  the  lease  in  question)  used  ?  The  words  appear 
to  me  to  express  a  meaning  rather  popular  than  legal,  and  they 
may,  I  think,  be  used  in  four  different  senses. 

"  They  may  mean,  first,  a  wall  of  which  the  two  adjoining 

1  Man.  &  owners  are  tenants  in  common,  as  in  Wiltshire  v.  Sidford,    and 

Q827'i    '  Ciibitt   V.   Porter.     I  think  that  the   judgments    in  those    cases 

8  B  &  r  show  that  that  is  the  most  common  and  the  primary  meaning  of 

257,'  265.'  ^^  term.     In  the  next  place,  the  term  may  be  used  to  signify  a 

(1828)  wall  divided  longitudinally  into  two  strips,  one  belonging  to  each 

6  Taunt.  20.     of  the  neighbouring  owners,    as  in   Matts  v.   Hawldns.      Then, 

(1813)  thirdly,  the  term  may  mean  a  wall  which  belongs  entirely  to  one 

of  the  adjoining  owners,  but  is  subject  to  an  easement  or  right  in 

the  other  to  have  it  maintained  as  a  dividing  wall  between  the  two 

tenements.     The  term  is  so  used  in  some  of  the  Building  Acts. 

Lastly,  the  term  may  designate  a  wall  divided  longitudinally  into 

two  moieties,  each  moiety  being  subject  to  a  cross  easement  in 

favour  of  the  owner  of  the  other  moiety." 

Not  only  are  there  these  different  kinds  of  party  walls, 
but  a  wall  may  also  be  a  party  wall  to  a  certain  distance  up, 
and  after  and  abo"ve  that  distance  the  separate  property  of 
one  of  the  adjoining  owners. 
L.  R.  8  Ch.  This  appears  from  the  case   of    Weston  v.  Arnold.     There  A. 

Ch   123      '    '  ^"'^'^  ■^*  ^"^^^^  adjoining  structures.      A  single  wall  formed  the 
(1873)  side  wall  of  both,  but  while  A.'s  structure  was  only  one  story  high, 

B.'s  rose  several  stories  higher,  and  had  windows  opening  out  over 
A.'s  roof.  Held  that  this  side  wall  was  a  party  wall  only  to  the 
height  of  A.'s  structure,  and  that  above  that  it  was  the  exclusive 
property  of  B.  In  delivering  judgment,  James,  L.  J.,  said:  "A 
party  wall  is  a  thing  that  belongs  to  two  persons  as  part  owners  or 
divides  two  buildings  from  one  another.  It  is  beyond  even  the 
power  of  the  Legislature  to  make  that  a  party  wall  which  is  not  a 
party  wall.  No  doubt  they  might  have  made  provision  to  the 
effect  that  that  which  is  not  a  party  wall  shall,  for  the  purposes  of  a 
particular  Act  of  Parliament,  be  deemed  to  be  a  party  wall.  In 
the  present  case  there  was  a  part  of  a  wall  which  divided  the  pro- 
perty of  one  person  from  the  property  of  another.  Apparently  they 
were  joint  owners  of  the  part  or  jointly  entitled  to  it.  It  was, 
therefore,  a  party  wall  in  one  sense,  and  was  probably  a  party  wall 
in  another.     I  do  not  know  how  that  may  be,  but  it  only  divided 
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the  two  houses  for  a  few  feet  in  height,  and  above  the  few  feet 
there  was  a  wall,  which  beyond  all  question  was  the  separate  and 
undisputed  property  of  the  plaintiff.  Unless  there  is  something  in 
the  Act  of  Parliament  which  shows  a  clear  intent  to  the  contrary, 
it  appears  to  mo  that  a  wall  may  be  in  part  of  its  length  a  party 
wall,  and  in  part  of  its  length  an  external  wall,  and  there  is  no 
distinction  between  height  and  length.  A  wall  may  be  a  party 
wall  up  to  part  of  its  height,  and  may  be  an  external  wall  for  the 
rest  of  its  height.  Wo  have  known  in  this  Court  cases  in  which 
house  property  in  London  is  intermixed  in  such  a  way  that  one 
man's  basement  and  cellar  extend  under  another  man's  shop ;  -and 
again,  the  first  floor  of  one  house  is  over  the  shop  of  the  next  house. 
In  such  a  case  there  would  be  a  party  wall  between  the  two  build- 
ings below,  which  above  would  be  only  a  private  partition  between 
two  rooms  in  the  same  house.  There  is  nothing  in  fact  or  in  law 
to  make  it  impossible  or  improbable  that  a  wall  should  be  a  party 
wall  up  to  a  certain  height,  and  above  that  height  be  the  separate 
property  of  one  of  the  owners.  It  is  clear  in  this  case  that  there 
was  a  party  waU  and  there  was  a  separate  wall." 

Of  course,  each  of  the  kinds  of  party  walls  enumerated 
by  Fry,  J.,  as  before  mentioned,  may  be  created,  and  the 
rights  of  each  owner  in  them  may  be  defined,  by  express 
agreement.  In  that  case  there  can  be  no  difficulty,  but  it 
is  otherwise  when  there  is  no  express  agreement.  Then  it 
is  a  matter  of  evidence  what  rights  each  party  possesses  in 
the  wall,  and  so  it  becomes  important  to  inquii-e  on  what 
evidence  the  Courts  will  hold  a  given  wall  to  be  a  party 
wall  of  a  certain  kind,  and  what  rights  they  give  to 
owners  in  each  kind. 

First,  then,  where  the  party  wall  is  the  property  in 
common  of  the  adjoining  owners.  This  is  the  most  usual 
kind  of  party  wall,  and  it  seems  that  it  is  the  kind  which 
the  Courts  will  always  consider  a  party  wall  to  be  when 
the  only  evidence  regarding  it  is  evidence  of  common  user, 
or  when  the  instrument  granting  or  reserving  it  simply 
describes  it  without  more  as  a  party  wall.  Tliis  will 
appear  from  the  following  cases  : — 

In    Watson   v.   Grai/,    already   montionod,  the  plaiutilY  tliiimod  Soc  supra. 
under  a  conveyance,  by  which  the  yard  walls  of  his  house  wore  to 
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be  "party  walls."  The  defendant,  who  owned  the  adjoining  house, 
held  under  a  conveyance  containing  a  similar  covenant.  Held,  that 
plaintiff  and  defendant  were  owners  in  common  of  the  yard  walls. 

8B.  &C.  207.       In    Cuhitt   v.    Porter,    plaintiff   and   defendant  were   adjoining 

(1828)  owners.     The  plaintiff  claimed  the  wall  dividing  his  ground  from 

the  defendant's  as  his  private  property,  but  evidence  of  common 
user  of  the  wall  was  given,  and  the  jury,  on  this  evidence,  found 
that  it  was  a  party  wall.  Held  that  the  evidence  of  common  user 
justified  the  jury  in  finding  that  the  wall  was  a  party  wall,  and  that 
the  wall  being  a  party  wall,  was  the  property  of  the  plaintiff  and 
defendant  in  common. 

1  Man.  &  Ry.       Again,  in  Wiltshire  y.  Sidford,  A.  and  B.  owned  adjoining  houses. 

C^VsQ^  ^1827^  ■^'  P^^^®^  down  his  house  and  rebuilt  it,  using  the  side  wall  of  A.'s 
house  as  a  party  wall  to  support  his  structure.  On  action  brought 
by  A.,  contradictory  evidence  was  given  as  to  whether  B.'s  old 
house  had  a  separate  wall.  Judge  told  the  jury  that  if  they  were 
satisfied  that  there  had  been  only  one  wall,  and  that  A.  and  B.  had 
enjoyed  the  common  use  of  it  ever  since  the  houses  were  built,  he 
was  of  opinion  that  no  action  lay,  and  that  the  wall  was  a  party 
wall.  Jury  found  for  the  defendant,  B.  On  appeal,  held,  that 
where  no  evidence  was  given  as  to  the  amount  of  land  which  each 
adjoining  owner  contributed  to  the  site  of  the  dividing  wall,  evidence 
of  common  user  should  make  the  wall  a  party  wall,  and  the  adjoining 
owners  owners  in  common  of  the  wall  and  of  the  ground  on  which 
it  stood. 

As  to  the  rights  which  each  of  the  adjoining  owners 
possess  in  a  party  wall  of  this  description,  it  appears  that 
each  is  entitled  to  a  full  enjoyment  of  all  parts  of  it,  and 
if  one  owner  puts  anything  upon  the  wall  which  obstructs 
the  other's  full  enjoyment,  the  proper  remedy  for  the  latter 
is  to  remove  the  obstruction  himself. 

See  supra.  Thus,  in  Watson  v.  Oray  before  mentioned,  the  plaintiff  built  on 

the  top  of  the  party  wall,  and  the  defendant  threw  down  the 
building  erected  upon  it.  Held,  that  as  no  action  for  trespass  lay 
against  a  joint  owner,  the  defendant  was  justified  in  removing  the 
obstruction. 

See  supra.  In  Cubitt  v.  Porter,  also  before  mentioned,  the  plaintiff  gradually 

removed  a  party  wall,  rebuilding  it  and  raising  it  higher.  Held, 
that  this  removing  and  rebuilding  did  not  constitute  an  ouster  or 
trespass,  and  was  justified,  and  that  the  proper  remedy  for  the 
raising  higher  was  for  the  defendant  himself  to  pull  the  new  wall 
down  to  the  original  level. 
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In  Stedman  v.  Smith,  the  defendant  pulled  down  a  party  wall  8  Ell.  &  Bl.  1 ; 
which  was  held  in  common  with  the  plaintiff.  He  afterwards  314  VijSx 
rebuilt  it  higher  than  it  was  before,  placed  a  washhouso  against  it 
BO  as  to  cover  the  whole  top  of  the  wall,  and  put  a  stone  in  it  with 
an  inscription  on  it  that  the  wall  belonged  to  him.  This  was  held 
to  be  sufficient  evidence  to  justify  a  jury  in  finding  ouster  of  the 
plaintiff,  and  to  sustain  an  action  of  trespass  by  the  plaintiff,  the 
ousted  tenant  in  common. 

The  second  kind  of  party  wall  mentioned  by  Fry,  J.,  is 
where  the  wall  is  divided  longitudinally  into  two  strips, 
one  belonging  to  each  of  the  neighbouring  owners.  The  way 
this  kind  most  usually  arises  may  be  seen  from  the  case  of 

Matts  V.  Hawkins.     Here  A.  and  B.  owned  adjoining  lands.     At  5  Taunt.  19. 
their  joint  expense  they  built  a  dividing  wall,  half  on  A.'s  land  \^^^^) 
and  half  on  B.'s  land.      It  was  held  that  as  it  was  known  here 
where  each  owner's  land  extended  to,  the  wall  was  not  the  pro- 
perty in  common  of  them  both,  but  that  each  owner  owned  abso- 
lutely the  half  of  it  which  was  built  upon  his  ground. 

In  cases  of  this  kind,  the  dividing  wall  is  in  no  proper 
sense  a  party  wall.  It  is  rather  two  private  walls  built 
together,  and  the  owner  of  each  haK  is  entitled  to  do  as  he 
pleases  with  his  half.  He  may  pare  it  ofP,  or  build  it  higher, 
provided  he  does  not  interfere  with  the  other  owner's  part. 
Thus,  in  the  case  last  mentioned,  it  was  held  that  when 
one  of  the  adjoining  owners  raised  the  whole  dividing 
wall  higher,  the  other  was  entitled  to  pull  down  only  the 
half  of  the  added  part  which  stood  upon  his  half  of  the 
wall ;  pulling  down  the  whole  added  part  would  make 
him  liable  for  trespass. 

The  third  kind  of  party  wall  mentioned  by  Fry,  J.,  is 
where  the  wall  belongs  entirely  to  one  of  the  adjoining 
owners,  but  is  subject  to  an  easement  or  right  in  tlie  other 
to  have  it  maintained  as  a  dividing  wall  between  the  two 
tenements.  An  example  of  this  kind  occurred  in  the 
recent  case  of 

Buchan  v.  Artlett    Here  the  defendant  held  under  a  lease  to  one  W.  N.  7th 
Willshire,  a  plot  of  land,  parcel  of  a  building  estate  called  Great  -^P"^  1^88. 
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Cherry  Orchard.  This  loaso  contained  a  covenant  that  lessee 
should  build  a  wall  of  certain  height  and  thickness  on  the  east 
boundary  of  his  plot,  and  the  following  covenant: — "That  all 
outside  walls  or  fences  erected  by  the  said  Thomas  Willshire,  or 
any  person  or  persons  entitled  as  aforesaid,  on  the  boundary  of  the 
said  piece  of  land  hereby  conveyed,  and  adjoining  any  other  part 
of  the  Great  Cherry  Orchard  aforesaid,  be  deemed  party  walls  or 
fences."  Plaintiff,  who  was  the  landlord  of  the  estate,  subse- 
quently leased  land  to  the  west  of  defendant's  plot  to  one.  Smart, 
on  an  agreement  to  purchase,  and  Smart's  lease  contained  covenants 
similar  to  those  in  defendant's.  Smart  built  a  boundary  wall,  but 
the  agreement  to  purchase  not  being  carried  out,  the  land  reverted 
to  the  plaintiff,  who  relet  it  to  another  tenant.  This  new  tenant 
proceeded  to  heighten  the  wall  which  Smart  had  built,  with  the 
intention  of  making  it  the  gable  of  a  cottage  she  intended  to  erect. 
Defendant,  contending  that  this  wall  was  a  party  wall,  pulled 
down  the  added  part.  Plaintiff  thereupon  applied  for  an  injunc- 
tion. It  was  argued  for  the  defendant  that  as  both  parties'  lands 
were  parts  of  a  building  estate,  the  proviso  that  was  in  the  defen- 
dant's lease  as  to  boundary  walls  on  the  estate  being  party  walls 
applied  equitably  to  Smart's  wall.  North,  J.,  held  that,  assuming 
that  Smart's  wall  to  be  a  party  wall  within  the  meaning  of  the  pro- 
viso in  Willshire's  lease,  and  that  the  plaintiff's  land  was  subject 
to  a  similar  provision,  the  wall  was  in  no  way  vested  in  the 
defendant,  and  that  though  he  might  use  it  as  a  "party  wall,"  as 
by  putting  a  lean-to  against  it,  or  by  toothing  a  door-support  into 
it,  the  plaintiff  could,  subject  to  its  being  so  used,  do  what  he  liked 
with  it ;  and  he  granted  the  injunction. 

The  fourth  kind  of  party  wall  mentioned  by  Fry,  J.,  is 

where  the  wall  is  divided  longitudinally  into  two  moieties, 

each  moiety  being  subject  to  a  cross-easement  in  favour  of 

the  owner  of  the  other  moiety.     Examples  of  this  kind  of 

party  wall  are  not  very  common.     They  would  seem  to 

arise  where  the  wall  was  originally  a  party  wall  of  the 

second  kind,  and  where  each  owner's  half  has  acquired  by 

prescription  a   right  of   support  from  the  other  owner's 

half,  just  in  the  same  way  as  any  other  building  might 

See  supra,        gain  a  right  of  support  from  an  adjoining  building.     In 

p.  117.  ^j^j^g  (j^gg  [Lemaitre  v.  Davis),  one  owner  could  not  pare 

(1881)  away  his  half  of  the   party  wall,  unless  he  could  do  so 
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•without  injury  to  the  stability  of  the  other  owner's  half. 

As  a  case  bearing  on  this  may  be  cited 

Bradhee  v.  Chrisfa  Hospital.    In  that  case,  the  plaintiff  owned  an  4  M.  &  Gr. 
ancient  house  divided  by  a  party  wall  from  the  defendants'.     The  (IB**) 

plaintiff's  house  needed  the  support  of  this  party  wall.  The 
defendants  underpinned  their  half  of  the  party  wall,  and  in 
doing  so  injured  the  stability  of  the  plaintiff's  half  and  so  injured 
the  plaintiff's  house.  It  was  held  that  the  action  lay.  Tindall,  C.  J. , 
in  delivering  judgment,  said :  "  We  are  of  opinion  that  the  defen- 
dants had  no  right  to  underpin  the  party  wall  either  partially  or 
wholly,  unless  that  could  be  done  without  injuring  the  plaintiff's 
house.  It  may,  indeed,  be  doubtful  whether  the  plaintiff  had  a 
several  interest  in  that  half  of  the  wall  which  was  next  to  his 
house,  or  whether  he  and  the  defendants  were  tenants  in  common 
of  the  whole ;  but  in  either  event  an  action  on  the  case  was  main- 
tainable against  the  defendants  in  respect  to  the  injury  which  resulted 
from  the  mode  of  their  dealing  with  it." 

As  regards  the  user  of  a  party  wall  of  this  kind,  it  would 
appear  that  the  dominant  owner  may  increase  the  weight 
upon  the  party  wall,  provided  he  does  not  interfere  with  its 
stability.     {Sheffield  Industrial  Society  v.  Jar  vis.)  ^o^"  ^^^^* 

Repair  of  Party  Walls. — In  the  case  of  party  walls  of 

the  first  kind,  i.e.^  where  they  are  the  property  in  common 

of  the  adjoining  owners,  there  seems  to  be  no  obligation 

on  either  owner  to  repair,  and  if  one  does  repair  he  cannot 

claim   a  contribution   to    the   expenses  from    the   other. 

{Hunfs  Boundaries  and  Fences.)     This,  at  any  rate,  is  the  2nd  ed. 

law  with  regard  to  a  house  held  in  common,  and  there  ^,  p^  Jqq^ 

appears  to  be  no  good  reason  why  the  law  should  be 

different  when  the  property  held  in  common  is  a  wall. 

As  laid  down  by  Pollock,  B.,  in 

Leitjh  v.  Dickson,  where  the  property  in  question  was  a  house,  tho  L.  R.  12 
doctrine  applies  to  all  property  held  in  common.     Tliero  it  was  held  9*  ^'  P*  ^^I 
by  him  that,  unless  where  tho  repair  was  absolutely  nocossurj'  for  120  -60  L*.  T.* 
the  preservation  of  the  property  "  so  as  to  bring  the  case  within  the  124. 
principle  of  those  decisions  in  wliich  it  has  been  hold  that,  whore  ^tP^Too^ 
an  outlay  is  in  the  nature  of  salvage  all  interested  in  tlio  tiling  saved  215.  (1888)  ' 
are  bound  to  contribute,"  there  is  no  authority  to  sliow  tliat  *'  effect 
has  ever  been  given  by  tho  Courts  to  a  claim  by  action  by  one 
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tenant  in  common  against  another  for  money  which  had  been 
expended  upon  the  repair  of  their  common  property." 

In  tlie  second  kind  of  party  wall,  i.e.,  where  each 
adjoining  owner  owns  absolutely  Hs  half  of  the  wall,  of 
course  there  is  no  obligation  in  one  owner  to  repair  his 
half.  He  is  entitled  to  do  with  it  as  he  likes,  repair  it,  or 
leave  it  to  go  to  ruin  or  pull  it  down,  the  other  owner 
having  no  right  in  it  whatever. 

In  the  third  and  fourth  kinds,  the  one  owner  has  an  ease- 
ment over  the  whole  wall  or  over  the  half  belonging  to  the 
adjoining  owner.  Here,  by  the  common  law  with  regard 
to  easement,  it  would  seem  that  not  only  is  the  servient 

6  Q.  B.  909.     owner  not  bound  to  repair  {Duncan  v.  Touch ;  Ingram  v. 

33  Beav  49      Movecraft),  but  where  the  subject  of  the  easement  is  an 

(1863)  Qpug  manufactum   (such  as  a  wall),  the  dominant  owner, 

though  not  bound  to  repair,  is  responsible  for  any  injury 
which  may  befall  the  servient  owner  through  his  neglect 

1  Q.  B.  766.     to  repair  (Bell  v.  Twentymaii).     See  Gale  on  Easements, 

^^^"^  6th  ed.  pp.  465,  466. 

Though  not  bound  to  repair,  either  of  the  adjoining 
owners  in  any  kind  of  party  wall  is  entitled  to  repair. 
Where  the  party  wall  is  the  property  in  common  of  them 
both,  either  is  entitled,  if  it  be  necessary  to  do  so,  to  pull 
down  the  wall  and  rebuild  it.  (See  Stedman  v.  Smith, 
supra.)  And  where  the  one  has  the  whole  property  in  the 
wall,  and  the  other  only  an  easement  over  it,  the  latter 
may  enter  upon  the  servient  tenement  to  repair  the  wall. 
This  appears  from  the  case  of 

L.  R.  1  Q.  B.       Coleheck   v.    Oirdlers'    Co.     There    the   defendants    owned  two 

D.  234.  (1876)  adjoining  houses,  Nos.  38  and  40.  They  granted  to  Smith  a 
lease  of  No.  40,  with  covenant  to  repair,  and  afterwards  a 
lease  to  plaintiff  of  No.  38  with  similar  covenants.  Plaintiif's 
house  extended  over  a  gateway,  and  was  supported  on  one  side 
of  the  gateway  by  a  wall,  which  was  part  of  No.  40.  This 
wall,  through  neglect  to  repair,  sank  and  injured  plaintiff's  house 
Held  that  at  common  law  there  was  no  implied  covenant  on  the 
part  of  the  defendants  to  repair.     Mellor,  J.,  in  his  judgment. 
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observes:  "It  may  be  open  to  doubt  whether  the  support  of  the 
plaintiff's  house  and  the  party  wall  was,  strictly  speaking,  in  the 
natui-e  of  an  easement  or  not,  but  assuming  that  the  right  of  sup- 
port in  this  case  is  in  the  nature  of  an  easement  founded  on  implied 
grant,  it  is  well  established  that  there  is  no  obligation  to  repair  on 
the  part  of  the  owner  of  the  servient  tenement,  but  the  owner  of 
the  dominant  tenement  must  repair,  and  that  he  may  enter  on 
the  land  of  the  owner  of  the  servient  tenement  for  the  purpose. 
{Pomfret  v.  Ricroft.)  We  think  that  the  demise  to  Smith,  and  the  1  Saund.  322 ; 
fact  that  the  wall  may  have  become  a  party  wall  under  that  demise,  )!  J^*  ^®*®'» 
does  not  affect  the  question.  The  defendants  had  a  right  to  repair 
the  party  wall  as  between  themselves  and  Smith,  or  if  it  was  in  a 
ruinous  state,  to  take  it  down  and  rebuild  it  without  being  tres- 
passers [Cuhitt  V.  Porter;  Stedman  v.  Smith);  and  we  think  that  See  supra. 
the  plaintiff  might  exercise  whatever  right  of  repair  the  defendants 
had  in  order  to  preserve  his  easement." 

See  also,  on  this  point,  the  judgment  of  Jessel,  M.  R.,  in  the 
Standard  Bank  of  Australia  v.  Stokes,  which  is  also  important  as  9  Ch.  D.  68. 
showing  how  the  common  law  doctrine  on  this  point  has  been  (^^78) 
altered  by  the  Metropolitan  Building  Act. 

The   Metropolitan  Building   Act,    1855. — As   we  have  i8&i9Vict. 
already  said,  the  law  as  to  party  walls  in  London  is  now  °'    "'  *'   * 
regulated  by  the  Metropolitan  Building  Act,  1855,  and  so 
we  proceed  to  give  the  main  provisions  of  that  statute  on 
this  subject. 

By  sect.  3,  it  defines  the  term  "party  wall "  as  applying  to  every 
wall  used  or  built  in  order  to  be  used  as  a  separation  of  any  build- 
ing from  any  other  building  with  a  view  to  the  same  being  occupied 
by  different  persons. 

The  tenn  ''party  strudure^^  includes  inter  alia  **  party  walls," 
and  the  following  rights  are  conferred  by  the  statute : 

Rights  of  Building  Owner.— 83.   The  building  owner  shall  Sect.  83. 
have  the  following  rights  in  relation  to  party  structures,  that  is  to 
say: — 

(1.)  A  right  to  make  good  or  repair  any  party  structure  that  is 

defective  or  out  of  repair : 
(2.)  A  right  to  pull  down  and  rebuild  any  party  structure  that  is 

so  far  defective  or  out  of  repair  as  to  make  it  necessary  or 

desirable  to  pull  down  the  same  : 
(3.)  A  right  to  pull  down  any  timber  or  other  partition  that 

divides  any  buildings,  and  is  not  conformable  with  the  regu- 
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Metrop.  lations  of  this  Act,  and  to  build  instead  a  party  wall  con- 

fstr^^  &  ""*'  f ormable  thereto  : 

Vict,  c.  122         (^0  I^  *^®  ^^^^  ^^  buildings  having  rooms  or  stories,  the  property 

8.  83.  of  different  owners  intermixed,  a  right  to  pull  down  such 

of  the  said  rooms   or   stories,  or  any  part  thereof,  as   are 

not  built  in  conformity  with  this  Act,  and  to  re-build  the 

same  in  conformity  with  this  Act : 

(5.)  In  the  case  of  buildings  connected  by  arches  or  communica- 
tions over  public  ways  or  over  passages  belonging  to  other 
persons,  a  right  to  pull  down  such  of  the  said  buildings, 
arches,  or  communications,  or  any  part  thereof,  as  are  not 
built  in  conformity  with  this  Act,  and  to  rebuild  the  same 
in  conformity  with  this  Act : 

(6.)  A  right  to  raise  any  party  structure  permitted  by  this  Act  to 
be  raised,  or  any  external  waU.  built  against  such  party 
structui-e,  upon  condition  of  making  good  all  damage 
occasioned  thereby  to  the  adjoining  premises,  or  to  the 
internal  finishings  and  decorations  thereof,  and  of  carrying 
up  to  the  requisite  height  all  flues  and  chimney  stacks 
belonging  to  the  adjoining  owner  on  or  against  such  party 
structure  or  external  wall : 

(7.)  A  right  to  pull  down  any  party  structure  that  is  of  in- 
sufficient strength  for  any  building  intended  to  be  built, 
and  to  re-build  the  same  of  sufficient  strength  for  the  above 
purpose,  upon  condition  of  making  good  all  damage  occa- 
sioned thereby  to  the  adjoining  premises,  or  to  the  internal 
finishings  and  decorations  thereof : 

(8.)  A  right  to  cut  into  any  party  structure  upon  condition  of 
making  good  all  damage  occasioned  to  the  adjoining  premises 
by  such  operation : 

(9.)  A  right  to  cut  away  any  footing,  or  any  chimney  breasts, 
jambs,  or  flues,  projecting  from  any  party  wall  in  order  to 
erect  an  external  wall  against  such  party  wall,  or  for  any 
other  purpose,  upon  condition  of  making  good  all  damage 
occasioned  to  the  adjoining  premises  by  such  ojDeration  : 

(10.)  A  right  to  cut  away  or  take  down  such  parts  of  any  wall  or 
building  of  an  adjoining  owner  as  may  be  necessary  in 
consequence  of  such  wall  or  building  overhanging  the 
ground  of  the  building  owner,  in  order  to  erect  an  upright 
wall  against  the  same,  on  condition  of  making  good  any 
damage  sustained  by  the  wall  or  building  by  reason  of  such 
cutting  away  or  taking  down : 

(11.)  A  right  to  perform  any  other  necessary  works  incident  to  the 
connection  of  party  structures  with  the  premises  adjoining 
thereto. 
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But  the  above  rights  shall  be  subject  to  this  qualification,  that  any       Metrop. 
building  that  has  been  erected  previously  to  the  time  of  this  Act  ?jjyl   ?^  j^*?^ 
coming  into  operation  shall  be  deemed  to  be  confonnable  with  the    vict.  c.  122 
provisions  of  this  Act  if  it  is  conformable  with  the  provisions  of 
an  Act  passed  in  the  fourteenth  year  of  his  late  Majesty  King 
George  the  Third,  chapter  seventy-eight,  or  with  the  provisions  of 
the  said  Act  of  the  eighth  year  of  her  present  Majesty,  chapter 
eighty-four. 

Rights  of  Adjoining  Owner. — 84.  Whenever  the  building  owner  Sect.  84. 
proposes  to  exercise  any  of  the  foregoing  rights  with  respect  to  Rights  of 
party  structures,  the  adjoining  owner  may  require  the  building  Q^pj. 
owner  to  build  on  any  such  party  structure  certain  chimney  jambs, 
breasts,  or  flues,  or  certain  piers  or  recesses,  or  any  other  like  works 
for  the  convenience  of  such  adjoining  owner ;  and  it  shall  be  the 
duty  of  the  building  owner  to  comply  with  such  requisition  in  all 
cases  where  the  execution  of  the  required  works  will  not  be  in- 
jurious to  the  building  owner,  or  cause  to  him  unnecessary  incon- 
venience or  unnecessary  delay  in  the  exercise  of  his  right ;  and  any 
difference  that  arises  between  any  building  owner  and  adjoining 
owner  in  respect  of  the  execution  of  such  works  as  aforesaid  shall 
be  determined  in  manner  in  which  differences  between  building 
owners  and  adjoining  owners  are  hereinafter  directed  to  be  deter- 
mined. 

Law  as  to  Exercise  of  Rights.— 85.  The  following  rules  shall  Sect  85. 
be  observed  with  respect  to  the  exorcise  by  building  owners  and  Rules  as  to 
adjoining  owners  of  theii'  respective  rights  : —  ^•^^hr'^h 

(1.)  No  building  owner  shall,  except  with  the  consent  of  the  building  and 
adjoining  owner,  or  in  cases  where  any  party  structiu'e  is  adjoining 
dangerous,  in  which  cases  the  provisions  hereby  made  as  to  ®^^®^^- 
dangerous  structures  shall  apply,  exercise  any  right  hereby 
given  in  respect  of  any  party  structure,  unless  he  has  given 
at  the  least  three  months'  previous  notice  to  the  adjoining 
owner,  by  delivering  the  same  to  him  personally,  or  by 
sending  it  by  post  in  a  registered  letter  addressed  to  such 
owner  at  his  last  known  place  of  abode : 

(2.)  The  notice  so  given  shall  be  in  writing  or  printed,  and  shall 
state  the  nature  of  the  proposed  work,  and  the  time  at  which 
such  work  is  proposed  to  be  commenced  : 

(3.)  No  building  owner  shall  exercise  any  right  hereby  given  to 
him  in  such  manner  or  at  such  time  as  to  cause  unnocessaiy 
inconvenience  to  the  adjoining  owner: 

(4.)  Upon  the  receipt  of  such  notice,  the  adjoining  owner  may 
require  the  building  owner  to  build,  or  may  himself  build, 
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on  any  such  party  structure  any  works  to  the  construction 
of  which  he  is  hereinbefore  mentioned  to  be  entitled : 

(5.)  Any  requisition  so  made  by  an  adjoining  owner  shall  be  in 
writing  or  printed,  and  shall  be  delivered  personally  to  the 
building  owner  within  one  month  after  the  date  of  the 
notice  being  given  by  him,  or  be  sent  by  post  in  a  registered 
letter  addressed  to  him  at  his  last  known  place  of  residence : 
It  shall  specify  the  works  required  by  the  adjoining  owner 
for  his  convenience,  and  shall,  if  necessary,  be  accompanied 
with  explanatory  plans  and  drawings  : 

(6.)  If  either  owner  does  not,  within  fourteen  days  after  the 
delivery  to  him  of  any  notice  or  requisition,  express  his 
consent  thereto,  he  shall  be  considered  as  having  dissented 
therefrom,  and  thereupon  a  difference  shall  be  deemed  to 
have  arisen  between  the  building  owner  and  the  adjoining 
owner : 

(7.)  In  aU  cases  not  hereby  specially  provided  for,  where  a 
difference  arises  between  a  building  owner  and  adjoining 
owner  in  respect  of  any  matter  arising  under  this  Act,  unless 
both  parties  concur  in  the  appointment  of  one  surveyor, 
they  shall  each  appoint  a  surveyor,  and  the  two  surveyors 
so  appointed  shall  select  a  third  surveyor,  and  such  one 
suiTcyor  or  three  surveyors,  or  any  two  of  them,  shall  settle 
any  matter  in  dispute  between  such  building  and  adjoining 
owner,  with  power  by  his  or  their  award  to  determine  the 
right  to  do,  and  the  time  and  manner  of  doing  any  work, 
and  generally  any  other  matter  arising  out  of  or  incidental 
to  such  difference ;  but  any  time  so  appointed  for  doing  any 
work  shall  not  commence  until  after  the  expiration  of  such 
period  of  three  months  as  is  hereinbefore  mentioned : 

(8.)  Any  award  given  by  such  one  surveyor,  or  by  such  three 
surveyors,  or  any  two  of  them,  shall  be  conclusive,  and  shall 
not  be  questioned  in  any  Court,  with  this  exception,  that 
either  of  the  parties  to  the  difference  may  appeal  therefrom 
to  the  County  Court  within  fourteen  days  from  the  date  of 
the  delivery  of  any  such  award  as  aforesaid,  and  such  County 
Court  may,  subject  as  hereinafter  mentioned,  rescind  or 
modify  the  award  so  given  in  such  manner  as  it  thinks 
just : 

(9.)  If  either  party  to  the  difference  makes  default  in  appointing 
a  surveyor  for  ten  days  after  notice  has  been  given  to  him  by 
the  other  party  in  the  manner  aforesaid  to  make  such 
appointment,  the  party  giving  the  notice  may  make  the 
appointment  in  the  place  of  the  party  so  making  default : 

(10.)  The  costs  incun-ed  in  obtaining  any  such  award  as  aforesaid 
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shall  be  paid  by  such  party  as  such  one  surveyor,  or  three 
surveyors,  or  any  two  of  them,  may  determine : 

(11.)  If  the  appellant  from  any  such  award  as  aforesaid,  on 
appearing  before  the  County  Court  declares  his  unwillingness 
to  have  the  matter  decided  by  such  Coui-t,  and  proves  to  the 
satisfaction  of  the  judge  of  such  Court  that  in  the  event  of 
the  matter  being  decided  against  him  he  will  be  liable  to  pay 
a  sum,  exclusive  of  costs,  exceeding  fifty  pounds,  and  gives 
security,  to  bo  approved  by  such  judge,  duly  to  prosecute 
his  appeal,  and  to  abide  the  event  thereof,  all  proceedings  in 
the  County  Court  shall  thereupon  be  stayed ;  and  it  shall  be 
lawful  for  such  appellant  to  bring  an  action  in  one  of  her 
Majesty's  superior  courts  of  law  at  Westminster  against  the 
other  party  to  the  difference ;  and  the  plaintiff  in  such  action 
shall  deliver  to  the  defendants  an  issue  or  issues  whereby  the 
matters  in  difference  between  them  may  bo  tried ;  and  the 
form  of  such  issue  or  issues,  in  case  of  dispute,  or  in  case  of 
the  non-appearance  of  the  defendant,  shall  be  settled  by  the 
Court  in  which  the  action  is  brought ;  and  such  action  shall 
be  prosecuted  and  issue  or  issues  tried  in  the  same  manner 
and  subject  to  the  same  incidents  in  and  subject  to  which 
actions  are  prosecuted  and  issues  tried  in  other  cases  within 
the  jurisdiction  of  such  Court,  or  as  near  thereto  as  circum- 
stances admit : 

(12.)  K  the  parties  to  any  such  action  agree  as  to  the  facts,  a 
special  case  may  be  stated  for  the  opinion  of  any  such  superior 
Court  as  aforesaid ;  and  any  case  so  stated  may  be  brought 
before  the  Court  in  like  manner  and  subject  to  the  same 
incidents  in  and  subject  to  which  other  special  cases  are 
brought  before  such  Court,  or  as  near  thereto  as  circumstances 
admit ;  and  any  costs  that  may  have  been  incurred  in  the 
County  Court  by  the  parties  to  such  action,  as  is  mentioned  in 
this  section,  shall  be  deemed  to  be  costs  incuiTed  in  such 
action,  and  be  payable  accordingly. 

86.  Whenever  any  building  owner  has  become  entitled,  in  pur- 
suance of  this  Act,  to  execute  any  work,  it  shall  be  lawful  for  him, 
his  soiTants,  agents,  or  workmen,  at  all  usual  times  of  working,  to 
enter  on  any  premises  for  the  purpose  of  executing  and  to  execute 
such  work,  removing  any  furnitm'e,  or  doing  any  other  thing  that 
may  be  necessary,  and  if  such  premises  are  closed,  ho  or  they  may, 
accompanied  by  a  constable  or  other  officer  of  the  peace,  break  open 
any  doors  in  order  to  such  entry ;  and  any  owner  or  other  person 
that  hinders  or  obstructs  any  workman  employed  for  any  of  the 
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purposes  aforesaid,  or  wilfully  damages  or  injures  the  said  work, 
shall  incur  for  every  such  offence  a  penalty  not  exceeding  ten 
pounds,  to  be  recovered  before  a  justice  of  the  peace. 

87.  Any  adjoining  owner  may,  if  he  thinks  fit,  by  notice  in 
writing  given  by  himself  or  his  agent,  require  the  building  owner, 
before  commencing  any  work  which  he  may  be  authorized  by  this 
Act  to  execute,  to  give  such  security  as  may  be  agreed  upon,  or  in 
case  of  difference  may  be  settled  by  the  judge  of  the  County  Court, 
for  the  payment  of  all  such  costs  and  compensation  in  respect  of 
such  work  as  may  be  payable  by  such  building  owner. 


Sect.  88. 
Rules  as  to 
expenses  in 
respect  of 
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Law  as  to  Expenses  in  respect  to  Party  Structure.— 88.  The 

following  rules  shall  be  observed  as  to  expenses  in  respect  of  any 

party  structure ;  (that  is  to  say), 

As  to  expenses  to  be  borne  jointly  by  the  building  owner  and 

adjoining  owner : — 

(1.)  If  any  party  structure  is  defective  or  out  of  repair,  the  ex- 
pense of  making  good  or  repairing  the  same  shall  be  borne 
by  the  building  owner  and  adjoining  owner  in  due  propor- 
tion, regard  being  had  to  the  use  that  each  owner  makes  of 
such  structure : 
(2.)  If  any  party  structure  is  pulled  down  and  rebuilt,  by  reason 
of  its  being  so  far  defective  or  out  of  repair  as  to  make  it 
necessary  or  desirable  to  pull  down  the  same,  the  expense  of 
such  pulling  down  and  rebuilding  shaU.  be  borne  by  the 
building  owner  and  adjoining  owner  in  due  proportion,  regard 
being  had  to  the  use  that  each  owner  makes  of  such  structure : 
(3.)  If  any  timber  or  other  partition  dividing  any  building  is 
pulled  down,  in  exercise  of  the  right  hereinbefore  vested  in 
a  building  owner,  and  a  party  structure  built  instead  thereof, 
the  expense  of  building  such  party  structure,  and  also  of 
building  any  additional  party  structures  that  may  be  required 
by  reason  of  such  partition  having  been  pulled  down,  shall 
be  borne  by  the  building  owner  and  adjoining  owner  in  due 
proportion,  regard  being  had  to  the  use  that  each  owner 
makes  of  such  party  structure,  and  to  the  thickness  required 
to  the  respective  buildings  parted  thereby : 
(4.)  If  any  room  or  stories,  or  any  part  of  rooms  or  stories,  the 
property  of  different  owners,  and  intermixed  in  any  building, 
are  pulled  down  in  pursuance  of  the  right  hereinbefore  vested 
in  any  building  owner,  and  rebuilt  in  conformity  with  this 
Act,  the  expense  of  such  pulling  down  and  rebuilding  shall 
be  borne  by  the  building  owner  and  adjoining  owner  in  due 
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proportion,  regard  being  had  to  the  use  that  each  owner       Metrop. 
makes  of  such  rooms  or  stories :  Building  Act, 

(5.)  If  any  arches  or  communications,  or  any  parts  thereof,  are    yj^^  ^  j22 
pulled  down  in  pursuance  of  the  right  hereinbefore  vested  in         a.  88. 
any  building  owner,  and  rebuilt  in  conformity  with  this 
Act,  the  expense  of  such  pulling  down  and  rebuilding  shall 
be  borne  by  the  building  owner  and  adjoining  owner  in  due 
proportion,  regard  being  had  to  the  use  that  each  owner 
makes  of  such  arches  or  communications  : 
As  to  expenses  to  be  borne  by  building  owner : — 

(6.)  If  any  party  structure,  or  external  wall  built  against  the 
same,  is  raised  in  pursuance  of  the  power  hereinbefore  vested 
in  any  building  owner,  the  expense  of  raising  the  same  and 
of  making  good  all  such  damage,  and  of  carrying  up  to  the 
requisite  height  all  such  flues  and  chimneys  as  are  herein- 
before required  to  be  made  good  and  carried  up,  shall  bo 
borne  by  the  building  owner  : 

(7.)  If  any  party  structure  which  is  of  proper  materials  and 
soimd,  or  not  so  far  defective  or  out  of  repair  as  to  make  it 
necessary  or  desirable  to  pull  down  the  same,  is  pulled  down 
and  rebuilt  by  the  building  owner,  the  expense  of  pulling 
down  and  rebuilding  the  same,  and  of  making  good  all  such 
damage  as  is  hereinbefore  required  to  bo  made  good,  shall  bo 
borne  by  the  building  owner  : 

(8.)  If  any  party  structure  is  cut  into  by  the  building  owner,  the 
expense  of  cutting  into  the  same,  and  of  making  good  any 
damage  hereinbefore  requii-ed  to  be  made  good,  shall  be 
borne  by  such  building  owner : 

(9.)  If  any  footing,  chimney  breast,  jambs,  or  floor  is  cut  away 
in  pursuance  of  the  powers  hereinbefore  vested  in  any  build- 
ing owner,  the  expense  of  such  cutting  away,  and  of  making 
good  any  damage  hereinbefore  required  to  be  made  good, 
shall  be  borne  by  the  building  owner. 

89.  Witliin  one  month  after  the  completion  of  any  work  which  Sect.  89. 
any  building  owner  is  by  this  Act  authorized  or  required  to  execute,  Account  of 
and  the  expense  of  which  is  in  whole  or  in  part  to  be  borne  by  an  expenses  of 
adjoining  owner,  such  building  owner  shall  deliver  to  the  adjoining  ?y^-«5  *? 
owner  an  account  in  writing  of  the  expense  of  the  work,  specifying  adjoining 
any  deduction  to  which  such  adjoining  owner  or  other  person  may  o^Tier  within 
be  entitled  in  respect  of  old  materials,  or  in  other  respects ;  and 
every  such  work  as  aforesaid  shall  be  estimated  and  valued  at  fair 
average  rates  and  prices,  according  to  the  nature  of  the  work,  and 
the  locality,  and  the  market  price  of  materials  and  labour  at  the  time. 

l2 


QUO  month. 
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90.  At  any  time  within  one  month  after  the  delivery  of  such 
account,  the  adjoining  owner,  if  dissatisfied  therewith,  may  declare 
his  dissatisfaction  to  the  party  delivering  the  same  by  notice  in 
writing,  given  by  himself  or  his  agent,  and  specifying  his  objec- 
tions thereto ;  and  upon  such  notice  having  been  given,  a  differ- 
ence shall  be  deemed  to  have  arisen  between  the  parties,  and  such 
difference  shall  be  determined  in  manner  hereinbefore  provided  for 
the  determination  of  differences  between  building  and  adjoining 
owners. 

91.  If  within  such  period  of  one  month  as  aforesaid,  the  party 
receiving  such  account  does  not  declare  in  manner  aforesaid  his 
dissatisfaction  therewith,  he  shall  be  deemed  to  have  accepted  the 
same,  and  shall  pay  the  same  on  demand  to  the  party  delivering 
the  account,  and  if  he  fails  to  do  so,  the  amount  so  due  may  be 
recovered  as  a  debt : 

92.  Where  the  adjoining  owner  is  liable  to  contribute  to  the 
expenses  of  building  any  party  structure,  until  such  contribution 
is  paid  the  building  owner  at  whose  expense  the  same  was  built 
shall  stand  possessed  of  the  sole  property  in  such  structure  : 

93.  Where  any  building  owner  has  incurred  any  expenses  on 
the  requisition  of  an  adjoining  owner,  the  adjoining  owner  making 
such  requisition  shall  be  liable  for  all  such  expenses,  and  in  default 
of  payment  the  same  may  be  recovered  from  him  as  a  debt : 

94.  Where  any  building  owner  is,  by  the  Third  Part  of  this  Act, 
liable  to  make  good  any  damage  he  may  occasion  to  the  property 
of  the  adjoining  owner  by  any  works  authorized  to  be  executed  by 
him,  or  to  do  any  other  thing,  upon  condition  of  doing  which  his 
right  to  execute  such  works  is  hereby  limited  to  arise,  and  such 
building  owner  fails  within  a  reasonable  time  to  make  good  such 
damage  or  to  do  such  thing,  he  shall  incur  a  penalty,  to  be  recovered 
before  a  justice  of  the  peace,  not  exceeding  twenty  pounds  for  each 
day  during  which  such  failure  continues. 

Consent  where  Persons  under  Disability.— 95.  Where,  in  pur- 
suance of  this  Act,  any  consent  is  required  to  be  given,  any  notice 
to  be  served,  or  any  other  thing  to  be  done  by,  on,  or  to  any 
owner  under  disability,  such  consent  may  be  given,  such  notice 
may  be  served,  and  such  thing  may  be  done  by,  on,  or  to  the 
following  persons,  on  behalf  of  such  persons  under  disability;  that 
is  to  say. 

By,  on,  or  to  a  husband  on  behalf  of  his  wife : 
By,  on,  or  to  a  trustee  on  behalf  of  his  cestui  que  trust : 
By,  on,  or  to  a  guardian  or  committee,  on  behalf  of  an  infant, 
idiot,  or  lunatic. 
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Consent  where  Persons  not  to  be  found.— 96.  Where  any 

consent  is  required  to  bo  given  or  any  other  thing  to  be  done  by 
any  owner  in  pursuance  of  this  Act,  if  there  is  no  owner  capable 
of  giving  such  consent,  or  of  doing  such  thing,  and  no  person 
empowered  by  this  Act  to  give  such  consent  or  to  do  such  thing 
on  behalf  of  such  owner,  or  if  any  owner  so  capable,  or  any  per- 
son so  empowered,  cannot  be  found,  the  judge  of  the  County 
Court  shall  have  power  to  give  such  consent,  or  do,  or  cause  to 
be  done,  such  thing  on  behalf  of  such  owner,  upon  such  terms,  and 
subject  to  such  conditions,  as  he  may  think  fit,  having  regard  alike 
to  the  nature  and  purpose  of  the  subject-matter  in  respect  of  which 
such  consent  is  to  be  given,  and  to  the  fair  claims  of  the  parties  on 
whose  behalf  such  consent  is  to  be  given;  and  such  judge  shall 
have  power  to  dispense  with  the  service  of  any  notice  which  would 
otherwise  l?e  required  to  be  served. 
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Usual  Mode  of  Contracting. — In  the  earlier  portion  of  this 
work  special  attention  was  given  to  the  subject  of  the  law 
relating  to  engineers  and  architects,  and  it  is  now  proposed 
to  take  up  the  subject  from  the  point  of  view  of  the 
contractor  who  carries  out  the  works  from  the  designs  of 
the  professional  man.  This  branch  of  the  matter  is  of 
very  great  importance,  both  to  employers  and  their  con- 
tractors. The  former  naturally  wishes  to  have  his  building 
or  work  carried  into  execution  in  a  reasonable  time  without 
extras,  and  to  be  able  to  part  with  his  contractor  on  good 
terms  at  the  completion  of  the  building  or  work.  On  the 
other  hand,  the  contractor  naturally  wishes  to  make  as 
much  money  as  possible  out  of  his  contract.  He  is  also 
desirous  of  being  paid  a  fair  price  for  all  changes  involving 
increased  cost  to  him  which  are  ordered  by  the  employer, 
or  his  engineer,  or  architect.  And,  like  the  employer,  he, 
too,  is  desirous  of  winding-up  his  contract  without  trouble 
or  delay. 

Unfortunately,  however,  in  many  cases  disputes  arise 
between  the  parties  to  a  building  contract.     Extras  are 
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ordered,  and  builder  and  employer  take  very  different 
views  as  to  what  is  a  fair  price,  and  very  frequently  resort 
has  to  be  had  to  an  arbitration  or  to  legal  proceedings. 

No  precautions  will  prevent  unpleasantness  if  contractor 
and  employer  are  unreasonable  and  try  to  over-reach  one 
another ;  but  with  ordinarily  reasonable  men  of  the  world 
difficulties  may  be  guarded  against  by  clearly  setting  forth 
in  the  formal  agreement  between  the  parties,  their  respec- 
tive rights  and  liabilities.  Many  a  law  suit  would  be 
avoided  if  the  contract  agreement  had  been  clear  in  its 
provisions.  Such  agreements  are  often  drawn  up  in  a 
hurry,  and  it  is  only  after  the  works  have  considerably 
progressed  that  ambiguities  and  misunderstandings  are 
found  out. 

A  contract  for  the  execution  of  a  work  or  building  need 
not  be  in  writing  unless  the  execution  of  the  works  is  to 
extend  over  more  than  a  year.  In  this  respect  the  contractor  Page  2. 
and  engineer  are  in  the  same  position.  Nor  is  it  absolutely 
necessary  that  the  price  should  be  settled  beforehand. 
Thus,  where  an  employer  directs  a  builder  to  repair  a  • 
house  in  a  certain  way,  and  nothing  is  said  about  the 
price,  the  employer  will  be  impliedly  bound  to  pay  a 
reasonable  simi  for  the  work  done.  But  this  method  of 
procedure  is  open  to  very  serious  objections.  The  em- 
ployer and  contractor  may  have  very  different  ideas  as  to 
what  is  a  reasonable  price,  and  they  will  in  all  probability 
have  to  refer  to  a  third  party,  or  to  a  court  of  law,  before 
they  arrive  at  a  settlement. 

In  nearly  every  case  of  importance  the  contractor  sends 
in  a  tender  or  formal  proposal  to  execute  tlie  intended 
work  or  building  for  a  given  simi,  and  in  accordance  with 
certain  terms  or  conditions.  As  a  rule  these  conditions 
refer  to  the  plans  and  specifications  according  to  wliich  the 
work  or  building  is  to  bo  carried  out,  the   quality  of  -  ■  • 
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the  materials  and  workmansliip,  and  the  time  within 
which  the  works  are  to  be  completed.  An  acceptance  (in 
writing  where  the  work  is  to  extend  over  a  year)  of  the 
tender  by  the  employer  will  be  sufficient  to  create  a  valid 
See  p.  5.  contract  between  the  parties,  except  in  the  case  of  corpora- 

tions, where  the  contract  must  be  under  seal.  The  general 
and  most  desirable  practice  is,  however,  to  have  a  formal 
agreement  entered  into  by  the  parties.  In  such  an  agree- 
ment the  terms  and  conditions  are  fully  set  out,  and  pro- 
vision is  made  for  the  case  of  disputes,  which  are  so  likely 
to  arise  in  matters  of  this  kind. 

Delay  in  supplying  Drawings. — The  employer  or  his 
agent,  the  engineer  or  architect,  must  supply  necessary 
drawings  and  other  documents  with  reasonable  promptness 
for  the  guidance  of  the  contractor.  Delay  in  this  respect 
may  operate  to  relieve  the  contractor  from  his  obligation 
to  complete  the  works  within  a  given  period. 

L.  E.  5  C.  P.       Thus,  in  Roberts  v.  The  Bury  Commissioners,  the  plaintiff  made  a 

310 ;  39  L.  J.  contract  witli  the  defendants,  who  acted,  inter  alia,  as  a  burial  board, 

C  P   129  •  . 

(1870)       '         *^  execute  certain  works  in  accordance  with  drawings  supplied  by 

the  defendants'  architect,  and  subject  to  the  usual  conditions  as  to 
workmanship  and  time.  The  architect  was  to  supply  further  neces- 
sary drawings,  and  had  power  to  extend  the  time  for  completion  in 
certain  events.  The  contract  also  provided  that  on  certain  defaults 
being  made  by  the  plaintiff  contractor,  the  defendant  board  might 
determine  the  contract  and  take  possession  of  the  works. 

The  defendants  exercised  their  right  and  put  an  end  to  the  con- 
tract, on  the  ground  that  the  contractor  had  made  default  in  the 
execution  and  completion  of  the  works.  The  contractor  attributed 
the  delay  to  the  fact  that  the  architect  had  not  supplied  him  with  the 
necessary  drawings,  and  had  not  set  out  the  works  in  time  for  him  to 
complete  the  latter  within  the  stipulated  period.  This  delay  on  the 
architect's  part  was  not  denied  by  the  defendants,  but  they  alleged 
that  it  was  not  the  cause  of  the  plaintiff's  default.  The  plaintiff 
proceeded  against  the  defendant  board  and  succeeded  eventually  in 
L.  E.  §  C.  P.  the  Exchequer  Chamber.  Mr.  Justice  Blackburn  observing  that, 
325.  «'  The  contractor,  from  the  nature  of  the  works,  could  not  begin  his 
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work  until  the  commissioners  and  their  architect  had  supplied  him 
•with  the  plans  and  set  out  the  land  and  given  the  necessary  par- 
ticulars ;  and,  therefore,  in  the  absence  of  any  express  stipulation 
on  the  subject,  there  would  be  implied  a  contract  on  the  part 
of  the  commissioners  to  do  their  part  within  a  reasonable  time, 
and  if  they  broke  that  implied  contract  the  contractor  would  have  a 
cause  of  action  against  them  for  any  damages  he  might  sustain, 
and  the  commissioners  would  be  precluded  from  taking  advantage 
of  any  delay  occasioned  by  their  own  breach  of  contract ;  for  it  is  a 
principle  very  well  established  at  common  law  that  no  person  can 
take  advantage  of  the  non-fulfilment  of  a  condition,  the  performance 
of  which  has  been  hindered  by  himself  (see  Com.  Dig.  Condi- 
tion (L.))i  ^iid  also,  that  he  cannot  sue  for  breach  of  contract 
occasioned  by  his  own  breach  of  contract,  so  that  any  damages  he 
would  otherwise  be  entitled  to  for  the  breach  of  the  contract  to  him 
would  immediately  be  recoverable  back  as  damages  arising  from  his 
own  breach  of  contract." 

Adherence  to  the  Drawings,  Specification,  &c. — It  is  a 

usual  condition  in  building  contracts  that  in  the  execution 
of  the  works,  the  drawings  and  specification  are  to  be 
adhered  to  by  the  contractor.  Any  substantial  variation  or 
departure  from  the  design  as  set  forth  in  these  documents 
must  be  regarded  as  a  breach  of  the  contract,  and  the  em- 
ployer will  not  be  bound  to  accept  the  work  executed  in  a 
manner  contrary  to  the  drawings  or  specification. 

In  the  case  of  Munroe  v.  Butt,  the  plaintiff  contractor  had  un-  8  E.  &  B.  738. 
dertaken  to  execute  certain  work  for  a  given  price  on  houses  be-  (1868) 
longing  to  the  defendant.  The  work  was  to  be  completed  on  or 
before  a  given  date,  and  it  was  to  be  performed  to  the  satisfaction 
of  the  defendant's  architect.  The  plaintiff  executed  some  work 
upon  the  houses,  but  it  was  not  done  according  to  the  teims  of  the 
contract.  Possession  of  the  houses  was  resumed  by  the  defendant. 
On  the  case  coming  on  for  trial  it  was  held  that  the  plaintiff  was 
not  entitled  to  recover  on  the  contract  or  for  work  and  laboiu*. 

In  the  recent  case  of  Whitaker  v.  Dunn,  the  principle  of  Munroe  3  Times  Re- 
v.  Butt  was  followed,  but  Lord  Coleridge  pointed  out  that  in  every  ports,  602. 
case  where  the  work  done  was  not  a  proper  fulfilment  of  the  con-  ?ggt  -^P"^* 
tract,  it  was  always  open  to  the  contractor  to  show  that  the  original 
contract  had  been  waived  by  the  employer  and  a  new  contract  sub- 
Btituted  for  it.    The  facts  in  WhitaJcer  v,  Dunn  were  as  follows : — 
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The  plaintiff  undertook  to  lay  down  in  defendant's  laundry  floors 
of  granitic  concrete  of  a  special  kind  to  the  defendant's  satisfaction, 
payment  to  be  on  completion  at  so  much  a  square  yard.  During 
the  execution  of  the  contract,  defendant's  manager  complained  fre- 
quently that  the  work  was  not  being  done  according  to  contract, 
and  at  length,  before  the  work  was  finished,  the  defendant  refused 
to  let  the  plaintiff  continue,  and  wrote  to  him  that  he  would  not 
pay  until  the  work  was  done  as  agreed.  On  action  brought,  case 
was  referred  to  a  referee,  who  reported  that  part  of  the  work  was 
done  properly,  and  the  rest  improperly,  but  not  so  as  to  be  utterly 
useless,  and  that  in  fact  the  defendant  was  using  the  floors ;  and 
he  advised  that  the  work  done  should  be  paid  for  according  to 
value.  On  the  report  coming  up  as  a  special  case,  the  Court — 
Coleridge,  C.  J.,  and  Smith,  J., — ^held  that  plaintiff  was  entitled  to 
nothing.  Lord  Coleridge,  in  delivering  judgment,  said :  "No  doubt, 
under  certain  circumstances,  though  there  had  been  a  special  con- 
tract, and  the  work  had  been  done  under  it  not  according  to  the* 
contract,  the  jury  or  a  referee  might  be  justified  in  inferring  an 
intention  to  waive  the  special  contract  and  pay  according  to  value. 
But  there  must  be  some  evidence  from  which  such  an  intention 
could  be  inferred.  And  the  question  was  whether  in  this  case 
there  was  such  evidence.  He  thought — after  conferring  Tvith  the 
referee — that  there  was  not.  It  appeared  that  the  manager  had 
from  time  to  time  complained  of  the  execution  of  the  work,  and 
said  it  was  not  being  completed  according  to  contract.  The  referee 
seemed  to  have  thought  that  the  manager  might  have  stopped  the 
Work  being  executed  as  it  was,  and  might  have  insisted  upon  the 
pavement  being  taken  up,  and  that,  as  he  had  not  done  so,  it  might 
be  inferred  that  there  was  an  implied  contract  to  pay  according  to 
value.  But  the  Court  could  not  assent  to  this  ;  they  did  not  think 
that  the  manager  had  any  authority  to  waive  the  performance  of 
the  contract,  or  to  accept  a  substitute  for  it,  nor  had  he  done  so  in 
fact.  And  although  the  referee  had  found  that  the  pavement  did 
not  require  to  be  taken  up,  and  was  not  wholly  useless,  that  was 
not  sufficient  to  show  a  fresh  contract  to  pay  for  the  work  as  it  was 
done.  The  case  of  Munroe  v.  Butt  showed  that  some  evidence  was 
necessary  to  show  a  new  contract  to  pay  for  the  work  as  it  was 
done,  and  here  there  was  no  such  evidence.  That  being  so,  there 
must  be  judgment  for  the  defendants,  and  there  was  nothing  hard 
,     .  or  unjust  in  this,  for  men  should  perform  their  contracts." 

But  to  entitle  the  employer  to  reject  the  work,  and  to 
refuse  payment,  the  departure  from  the  drawings   and 
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specifications  must  be  material  and  substantial.  A  mere 
trifling  deviation  by  the  contractor  would  not  suffice.  In 
such  a  case,  however,  the  employer,  though  not  entitled  to 
reject  the  whole  work,  is  fully  entitled  to  claim  a  deduction 
from  the  contract  price  to  the  extent  necessary  to  alter  the 
work  objected  to,  and  make  it  in  accordance  with  the 
drawings.     This  appears  from  the  case  of 

Wilkinson  v.  Clements,  where  James,  L.  J.,  held  it  to  be  absurd  L.  R.  8  Ch. 
to  maintain  that  a  house  was  not  completed  because  some  water  ^^*  (^°'*) 
pipes  required  by  the  building  contract  had  not  been  put  in. 

In  Thornton  and  another  v.  Place,  Park,  J.,  laid  down  the  prin-  1  M.  &  Bob. 
ciple  on  which  such  cases  should  be  decided.  There  the  plaintiff  218.  (1832) 
sought  to  recover  18Z.  alleged  to  be  due  on  a  special  contract.  The 
defendant  paid  14Z.  into  Court,  and  pleaded  that  the  work  done  was 
not  according  to  the  specification,  and  that  it  would  take  lOZ.  to 
alter  it.  Park,  J.,  in  charging  the  jury,  said  that  "when  a  party 
engages  to  do  certain  work  on  certain  specified  tenns,  and  in  a 
certain  specified  manner,  but,  in  fact,  does  not  perform  the  work  so 
as  to  correspond  with  the  specification,  he  is  not,  of  course,  entitled 
to  recover  the  price  agreed  upon  in  the  specification ;  nor  can  he 
recover  according  to  the  actual  value  of  the  work,  as  if  there  had 
been  no  special  contract.  What  the  plaintiff  is  entitled  to  recover, 
is  the  price  agreed  upon  in  the  specification,  subject  to  a  deduction ; 
and  the  measure  of  that  deduction  is  the  sum  which  it  would  take 
to  alter  the  work  so  as  to  make  it  correspond  with  the  specification." 
Verdict  for  the  defendant. 

Workmanship  and  Materials. — Most  contracts  provide 
that  the  workmanship,  and  the  materials  employed  in  the 
works,  are  to  be  the  best  of  their  several  kinds,  and  even 
when  there  is  no  such  express  provision  in  the  contract 
the  law  implies  one  that  the  workmanship  and  materials  em- 
ployed shall  both  be  reasonably  good.  In  both  these  cases, 
even  in  the  absence  of  a  condition  as  to  previous  approval 
by  the  employer  or  architect,  if  this  provision  be  not  sub- 
stantially performed,  the  employer  can  insist  that  the 
builder  shall  pull  down  and  rebuild  in  reasonable  com- 
pliance with  the  contract,  and  if  the  builder  refuse  to  do 
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SO  lie  can  himself  pull  down  and  rebuild,  and  deduct  tlie 
cost  of  doing  so  from  the  contract  price,  or  if  it  be  greater 
than  that,  recover  the  excess.  At  the  same  time,  a  strict 
and  literal  fulfilment  of  these  provisions  is  not  absolutely 
necessary.     In  the  words  of  Tindal,  C.  J.,  in 

3  Bing.  N.  C.  Lucas  v.  Godwin,  such  provisions,  whether  express  or  implied, 
743.  (1837)  are  not  in  the  nature  of  a  condition  precedent  to  the  right  of  pay- 
ment, if  they  were,  ' '  a  little  deficiency  of  any  sort  would  put  an 
end  to  the  contract,  and  deprive  the  contractor  of  any  claim  for 
payment,  but  under  such  circumstances  it  has  always  been  held 
that  where  the  contract  has  been  executed,  a  jury  may  say  what 
the  contractor  really  deserves." 

What  the   contractor  will  really  deserve  depends,  of 

course,  on  the  circumstances  of  the  case.     Thus,  in 

6  C.  &  P.  337.       Cutler  v.  Close,  where  the  plaintiff  had  contracted  to  put  a  warm- 
(1832)  JQg  apparatus  into  a  church,  the  defence  was  that  the  work  as  exe- 

cuted did  not  answer  the  purpose.  The  judge  told  the  jury  that  if 
they  thought  that  the  work  was  substantial  in  the  main,  though 
not  quite  so  complete  as  it  ought  to  be  under  the  contract,  and 
could  be  made  good  at  a  reasonable  outlay,  the  proper  course  would 
be  to  find  a  verdict  for  the  plaintiff,  and  deduct  a  sum  sufficient  to 
enable  the  defendant  employer  to  do  what  was  required. 

1  Camp.  38.  In  Farnsworth  v.  Garrard,  the  plaintiff  builder  sued  for  the 
(1807)  price  of  certain  works  executed  in  rebuilding  a  part  of  the  defen- 
dant's house.  The  defence  was,  that  the  house  was  so  far  out  of 
the  perpendicular  that  it  was  likely  to  fall.  Lord  EUenborough 
observed,  in  giving  judgment,  "  I  consider  this  a  correct  rule,  that 
if  there  has  been  no  beneficial  service,  there  shall  be  no  pay ;  but  if 
some  benefit  has  been  derived,  though  not  to  the  extent  expected, 
this  shall  go  to  the  amount  of  the  plaintiff's  demand,  leaving 
the  defendant  to  his  action  for  negligence.  The  claim  shall  be 
co-extensive  with  the  benefit." 

2  C.  &  M.  And  in  Chappel  v.  Hicks  (where  the  defendant  had  allowed  judg- 
214.  (1833)       ment  to  go  against  him  by  default),  the  mode  of  measuring  the 

amount  to  be  paid  the  contractor  where  the  work  done  was  not  in 
accordance  with  the  original  agreement,  was  thus  stated  by 
Bayley,  B. :  **  The  rule  is,  that  if  the  contract  be  not  faithfully 
performed,  the  plaintiff  (contractor)  shall  be  entitled  only  to  recover 
the  value  of  the  work  and  materials  supplied." 
See  also  Thornton  v.  Place. 
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It  was  at  one  time  held  that  when  an  employer  ohjected 
to  the  work  done  under  a  contract  as  being  defective, 
he  could  not  in  an  action  for  the  contract  price  counter- 
claim for  defective  work,  but  had  to  pay  the  contract 
price  and  seek  his  remedy  by  means  of  a  cross  action 
against  the  contractors.  This  is  not  now  the  case  however ;  Rules  of 
but  he  may  still,  if  he  prefers,  proceed  by  way  of  cross  Ord.  XIX. 
action.     This  was  the  course  followed  in  '   * 

Davis  V.  Hedges,  where  the  defendant,  a  builder,  had  carried  out  L.  R.  6  Q.  B. 
certain  works  for  the  plaintiff  under  a  contract.     The  plaintiff  ^^^^  ^otr'  ^' 
alleged  that  the  work  had  not  been  performed  according  to  the  (I871) 
terms  of  the  specification  and  contract.     The  defendant  builder 
had  previously  sued  for  his  contract  price,  and  the  plaintiff  paid  the 
amount.     The  plaintiff  then  brought  his  action,  alleging  non-per- 
formance and  improper  performance  of  the  contract.     The  Court 
held  that  this  action  was  maintainable. 

Approval  by  Employer. — ^As,  however,  it  is  always  a 
matter  of  difficulty  and  expense  to  prove  to  the  satisfac- 
tion of  a  court  of  law  that  the  materials  or  workmanship 
which  have  been  employed  in  any  works  are  not  of  the 
proper  quality,  it  is  usual,  in  order  to  prevent  such  ques- 
tions arising,  to  make  it  a  condition  of  payment  that  they 
shall  be  approved  either  by  the  employer  himself,  or  some 
third  party.  When  the  approval  is  to  be  by  the  employer 
himself,  the  Court  will  be  very  slow  to  consider  such  an 
approval  a  condition  precedent  to  the  right  of  payment. 
No  man  should  be  judge  in  his  own  cause,  and  the  Court 
will  not  consider  that  it  was  intended  that  the  employer 
should  have  the  power  of  deciding  absolutely  on  a  question 
affecting  himself,  unless  the  terms  of  the  contract  make  it 
clear  that  such  is  the  case.  If,  however,  the  terms  of  the 
contract  do  make  it  clear  that  it  was  intended  that  the 
contractor  should  have  no  right  to  payment  unless  his 
work  was  approved  by  the  employer,  the  Court  cannot 
interfere  if  the  employer  refuses  to  approve,  no  matter 
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how  unreasonable  that  refusal  may  be,  provided  it  is  bona 
fide.  This  appears  from  the  important  case  of  Stadhard  v. 
Lee  and  others,  which,  though  turning  only  on  the  progress 
of  the  works,  would  appear  to  apply  in  principle  to  approval 
of  the  workmanship  and  materials  of  the  work. 

32  L.  J.  Q.  B.       In  Stadhard  v.  Lee  and  others,  the  plaintiff  contractor  agreed  to 

75.  (1863)  carry  out  certain  works  to  the  satisfaction  of  an  engineer,  and  also 
to  the  satisfaction  of  the  defendants  themselves.  The  agreement 
provided  that  in  case  the  mode  of  execution  of  the  works  and  the 

.'  rate  of  progress  did  not  satisfy  the  defendants,  they  might  resume 

possession  of  the  works  and  finish  them  by  their  own  workmen. 
The  defendants  did  so  take  possession  of  the  works,  and  proceeded 
to  complete  them.     The  plaintiff  then  brought  his  action  for  work 

P.  78.  and  labour,  but  he  failed;  Cockbum,  C.  J.,  remarking,  '*  On  care- 

fully considering  the  contract  between  the  parties,  we  are  satisfied 
that  the  intention  was  that  the  defendants,  if  dissatisfied,  whether 
with  or  without  sufficient  reason,  with  the  progress  of  the  work, 
should  have  the  absolute  and  unqualified  power  to  put  on  addi- 
tional hands,  and  get  the  work  done,  and  deduct  the  cost  from  the 
contract  price  payable  to  the  plaintiff.  And  therefore  if  these  terms 
had  been  ever  so'  unreasonable,  we  should  have  felt  bound  to  give 
effect  to  them,  and  to  hold  that  so  long  as  the  defendants  were 
acting  bond  fide  under  an  honest  sense  of  dissatisfaction,  although 
that  dissatisfaction  might  be  ill-founded  and  unreasonable,  they 
were  entitled  to  insist  on  the  condition;  and  consequently,  that 
the  replication  which  only  alleges  that  their  dissatisfaction  was 
unreasonable  and  capricious,  but  which  stops  short  of  alleging 
mala  fides  in  the  defendants  ia  acting  as  is  stated  in  the  plea,  is 
insufficient." 

The  decision  in  this  case  turned  more  on  the  question  of 
delay  in  completion  than  on  that  of  defective  workmanship, 
but  it  affirms  the  principle  that  even  where  by  the  agree- 
ment the  approval  of  the  employer  is  a  condition  precedent 
to  payment,  he  must  use  his  discretion  in  a  bond  fide 
manner.  If,  in  the  circumstances  of  the  case,  the  Court 
can  see  grounds  for  questioning  the  bona  fides  of  the 
employer,  it  will  dispense  with  the  condition  precedent, 
and  will  form  its  own  opinion  as  to  whether  the  objections 
of  the  employer  are  well  founded. 
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Approval  by  Third  Party. — In  most  cases,  however,  the 
contract  provides  that  the  workmanship  and  materials  are 
to  be  executed  and  supplied  to  the  approval  of  a  third 
party,  who  is  usually  the  engineer  or  architect  paid  by  the 
employer.  This  arrangement  saves  the  employer  from  the 
invidious  position  of  being  judge  in  his  own  cause  ;  but  it 
is  often  objected  to,  on  the  ground  that  the  engineer  or 
architect  is  the  agent  of  the  employer,  and  paid  by  him, 
and  therefore  likely  to  look  at  matters  from  the  employer's 
point  of  view.  Cases  sometimes  arise  in  which  the  em- 
ployer is  the  complaining  party,  but,  as  a  rule,  the  complaint 
comes  from  the  contractor,  who  alleges  undue  and  un- 
reasonable severity  on  the  part  of  the  engineer  or  architect. 
Some  authorities  recommend  that  there  should  always  be 
an  appeal  to  an  outside  person  or  referee  from  the  decision 
of  the  engineer  or  architect  with  respect  to  the  quality  of 
the  work  and  materials,  and  such  a  provision  is  introduced 
in  many  contracts  for  works  and  buildings.  Employers 
object  to  this  mode  of  determining  questions  of  this  kind^ 
as  tending  to  delays  and  additional  expense.  A  reference 
during  the  progress  of  the  works  with  respect  to  a  question 
involving  only  a  few  pounds  may  involve  the  stoppage  of 
a  good  part  of  the  works,  and  entail  a  heavy  bill  of  costs* 
The  better  course  would  seem  to  be  to  make  the  decision 
of  the  engineer  or  architect  absolute  for  the  time  being, 
with  Hberty  to  the  contractor  to  claim  at  the  completion 
of  the  works  for  any  additional  expense  thrown  upon  hini 
by  the  undue  exercise  by  the  engineer  or  architect  of  his 
powers  under  the  contract,  and  that  this  claim  should  be 
determined  with  all  other  matters  in  dispute  by  an  inde- 
pendent arbitrator. 

When  the  engineer  or  architect  is  to  be  the  judge  of  the 
quality  of  materials  and  workmansliip,  he  must  exercise 
hi^  judgment  in  a  reasonable  manner,     His  decisions  in 
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such  matters  may  be  called  in  question  by  tbe  contractor, 
unless  the  terms  of  the  contract  are  quite  clear  that  his 
approval  is  to  be  a  condition  precedent  to  the  payment  of 
the  contractor.  When  this  is  not  the  case,  the  decision  of 
the  engineer  or  architect  may  be  questioned  by  either  the 
employer  or  contractor  ;  and  he  may  be  required  to  show, 
in  answer  to  allegations  of  unfair  dealing,  or  mistake,  or 
unnecessary  strictness  in  his  requirements,  that  he  has 
acted  as  a  reasonable  and  fair-minded  man ;  and  the 
question  whether  he  has  so  acted  may  be  left  as  a  matter 
of  fact  to  a  jury.  In  fact,  in  such  a  case,  were  the 
contractor  to  proceed  against  the  employer  for  the  price  of 
work  done  under  a  contract,  and  which  had  been  con- 
demned by  the  engineer  or  architect,  the  latter  could  only 
give  his  opinion  as  an  expert  witness  for  the  employer, 
and  the  Court  or  jury  would  have  to  decide  whether  the 
contractor  had  made  default,  so  as  to  justify  the  dis- 
approval of  the  work  by  the  engineer  or  architect,  and  the 
employer's  refusal  to  pay  the  contract  price. 

Extra  Works. — The  term  extra  works,  or,  more  shortly, 
extras,  when  used  in  connection  with  contracts  for  works 
or  buildings,  may  be  taken  as  meaning  those  items  of 
workmanship  or  materials  which  the  contractor  may  be 
required,  under  the  terms  of  his  agreement,  to  execute  or 
supply  in  addition  to  the  workmanship  and  materials 
required  to  complete  the  work  or  building  in  accordance 
with  the  drawings  and  specification.  It  is  often  a  matter 
of  great  difficulty  to  determine  whether  an  item  of  work- 
manship or  materials  claimed  as  an  extra  by  a  contractor 
is  fairly  so  or  not.  In  fact,  many  of  the  disputes  which 
arise  between  employers  and  contractors  turn  on  this 
point.  The  contractor  alleges  that  he  has  executed  cer- 
tain work  not  shown  upon  the  drawings,  and  not  clearly 
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described  in  the  specification,  and  not  covered  by  the 
contract  sum.  The  employer  refuses  to  regard  the  item 
so  claimed  as  an  extra.  He  asserts  that  the  work  was 
necessary  to  complete  in  a  proper  manner  the  works  of  the 
contract ;  and  then  recourse  is  had  to  a  Court  of  law  or  to 
arbitration. 

Where,  however,  the  contract  provides  that  the  en- 
gineer or  architect  is  to  determine  the  price  to  be  paid 
for  extra  works,  it  would  appear  that  he  would  be  entitled 
to  say  what  were  extras  and  what  were  not. 

Thus,  in  Richards  v.  May,  the  contract  provided  for  the  erection  L.  R.  10 
of  certain  works,  and  it  was  agreed,  inter  alia,  that  all  extras,  ^-  ^-  P' i^i' 
payment  for  which  the  contractor  should  become  entitled  to  under  272  ;  31 
the  contract,  should  be  paid  for  at  the  price  fixed  by  the  surveyor  W.  R.  708. 
appointed  by  the  contractor's  employer.      It  was  held  that  this  (1883) 
provision  impliedly  gave  power  to  the  surveyor  to  determine  what 
were  extras  under  the  contract,  and  consequently  that  his  certificate 
awarding  a  certain  amount  to  be  due  for  extras  was  conclusive. 

In  Williams  v.  FitzMaurice  the  facts  were  as  follows : — The  3  H.  &  N. 
plaintiff  agreed  to  erect  a  house  according  to  certain  drawings  and  ^**-  (1868) 
specifications.  The  specification  contained  no  mention  of  flooring, 
but  it  concluded  with  these  words : — **  The  whole  of  the  materials 
mentioned,  or  otherwise,  in  the  foregoing  particulars  necessary  for 
the  work  must  be  provided  by  the  contractor."  And  the  plaintiff, 
in  accepting  the  contract,  undertook  in  writing  to  do  everything 
necessary  to  make  the  house  fit  for  habitation.  Plaintiff  built  the 
house,  but  only  brought  the  materials  for  the  floorings  to  the  house, 
and  refused  to  put  them  down  without  further  pajinents.  Defen- 
dant thereupon  determined  the  contract  and  put  them  down  himself. 
Held  on  action  that  the  flooring  was  not  an  extra  under  the  con- 
tract. "In  my  opinion,"  said  Pollock,  C.  B.,  "the  flooring  of  a 
house  cannot  be  considered  an  extra  any  more  than  the  doors  or 
windows."  "The  contract,"  said  Channell,  B.,  "was  that  the 
house  should  be  completed,  not  that  the  works  thereinbefore  men- 
tioned should  bo  completed.  I  think  that,  looking  at  the  terais  of 
the  contract,  it  would  not  be  reasonable  to  read  it  as  if  it  excluded 
all  work  not  specifically  mentioned." 

Orders  for  Extras. — It  is  frequently  provided  in  contracts 
for  works  or  buildings  that  the  employer  will  not  bo  liable 

M.  M 
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to  pay  for  work  alleged  to  be  extra,  unless  such  additional 
work  shall  have  been  ordered  in  writing  by  the  employer, 
or  his   engineer,   or   architect.     "Where    this    is    clearly 
expressed  the  written  order  is  a  condition  precedent  to 
payment. 
13  C.  B.  N.  S.       In  the  case  of  The  Thames  Iron  Works  Company  v.  The  Royal 
r^^fj  ^fiq^*  ^    M(^i^  Steam  Packet  Company,  the  question  of  liability  for  extra 
(1862)      *         works  arose,  and  Erie,  C.  J.,  observed,  "The  Court  clearly  recog- 
nize the  doctrine,  that  where  the  contract  provides  that  alterations 
shall  not  be  charged  for  unless  they  have  been  authorized  in  a 
particular  manner,   that  provision  must  be  strictly  followed,  or 
else  legally  waived,  in  order  to  enable  an  action  to  be  maintained 
32  L.  J.  C.  P.  for  such  alterations."     See  also  Russell  v.  Da  Bandeira. 

(lob^j  j^^^   £^  would  appear  that  where  the  architect  is  the  party 

appointed  by  the  contract  to  issue  written  orders  for  extra  work, 
the  order  of  the  employer  for  such  works  verbally  given  will  not 
entitle  the  contractor  to  recover. 
6  L.  T.  N.  S.  This  was  the  state  of  facts  in  Franklin  v.  Darke  and  Wife.  Here 
1?-^  '^  •^'  g^  the  plaintiff  contracted  to  do  certain  work,  all  extras  to  be  ordered 
'  by  a  written  order.  During  the  progress  of  the  works  female 
defendant,  then  unmarried,  saw  that  more  cellaring  would  be 
necessary.  She  accordingly  said  to  the  plaintiff,  "  You  do  it,  and 
you  shall  be  paid  for  it."  There  was  no  written  order,  but  it  was 
on  trial  contended  for  the  plaintiff  that  the  new  work  was  not  an 
extra  within  the  contract,  but  itself  the  subject-matter  of  a  new  and 
independent  contract.  This  view,  however,  the  Court  declined  to 
take.  On  appeal  the  decision  was  upheld.  Martin,  B.,  in  deliver- 
ing judgment,  said  :  "We  have  referred  to  Mr.  Justice  Hill  (the 
judge  who  tried  the  case).  The  statement  he  has  made  to  us  is, 
that  the  order,  as  he  understood  it  to  be  for  extras,  was  such  as  was 
contemplated  by  the  contract  itself  to  be  in  writing.  He  is  of 
opinion,  and  we  three  concur  with  him,  when  there  is  once  a 
stipulation  that  it  shall  be  in  writing  there  must  be  something 
beyond  an  order  to  entitle  a  person  to  obtain  payment.  .  .  . 
The  learned  judge  goes  on  to  state  that  under  such  circumstances, 
he  is  by  no  means  of  opinion  that  there  may  not  be  circumstances 
that  may  entitle  the  party  to  recover,  and  his  ruling  was  according 
to  that  impression." 

What  will  amount  to  a  written  order  was  referred  to  in  the  case 

30  L.  J.  Q.  B.  of  Myers  v.  Sail.     There  by  the  contract  it  was  made  a  condition 

Qfi  ^/1^'n?*      pi'ecedent  to  payment  for  extras  that  the  extras  should  be  autho- 

^  rized  by  a  written  order  from  the  architect.     Many  extras  were  so 
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authorized,  but  some  few  had  been  ordered  verbally,  the  architect 
giving  the  contractor  at  the  same  time  a  rough  sketch,  unsigned,  of 
the  new  works  requii-ed.  The  arbitrator  held  that  these  latter  were 
not  properly  authorized,  and  the  Court  held  that  this  decision  was 
so  obviously  correct  as  not  to  admit  of  argument. 

But  where  extra  works  have  been  carried  out  by  the 
contractor,  and  he  is  unable  to  show  that  they  have  been 
ordered  in  writing  in  the  manner  provided  by  the  contract, 
the  Court  will  endeavour  to  ascertain  whether  there  has 
been  a  waiver  of  the  condition  as  to  the  written  order.  It 
would  be  manifestly  unfair  that  the  contractor  should  be 
induced  to  execute  extra  works  on  the  faith  of  the  verbal 
promise  of  the  employer,  or  his  engineer,  or  architect,  that 
such  extra  works  would  be  paid  for;  and  that  the 
employer  should  get  the  benefit  of  those  works  free  of 
cost.  What  would  amount  to  a  waiver  of  the  condition  as 
to  the  written  order  cannot  be  very  closely  defined,  as 
there  is  no  express  authority  on  the  point.  Again,  if  it  can 
be  shown  that  the  extra  works  claimed  for  are  entirely 
outside  the  contract,  the  want  of  the  written  order  will  not 
bar  the  contractor's  claim  to  be  paid  for  such  work,  as  will 
be  seen  from  the  remarks  of  the  Court  in  the  case  of 
Franklin  v.  Darke,  already  cited.  See  supra. 

Fletcher  v.  Gillespie  is  an  example  of  work  altogether  outside  the  3  Bing.  635. 
contract.  There  the  defendant  executed  a  charter-party,  under  (^°*") 
which  the  goods  to  be  shipped  were  to  bo  brought  to  the  edge  of 
the  wharf  at  the  merchant's  expense,  the  captain  rendering  the 
customary  assistance.  Some  of  the  cargo  was  at  a  distance  of  twenty 
or  thirty  yards  from  the  edge  of  the  wharf.  The  captain  applied  to 
have  it  sent  to  the  edge.  The  defendant's  agent  refused,  sajdng 
that  he  would  abide  by  the  charter-party.  Thereupon  the  captain 
hii-ed  labourers  to  biing  the  cargo  to  the  edge  of  the  wharf.  On 
action  for  expense  of  hii-o  of  these  labourers,  it  was  held  that  the 
work  was  altogether  dehors  the  contract,  and  could  bo  recovered  for 
as  work  and  labour,  or  on  the  ground  that  the  agent's  woixls 
imported  a  promise  to  pay  if  the  work  did  not  properly,  by  the 
charter-party,  fall  iipon  the  plaintiff. 

m2 
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As  will  be  seen  when  we  come  to  consider  certificates, 
where  the  engineer  or  architect  includes  in  his  final  certifi- 
cate any  extra  works,  the  question  whether  these  were 
authorized  by  a  written  order  the  Court  will  not  permit 
to  be  raised.  The  final  certificate  will  estop  the  employer 
from  disputing  his  liability  on  any  other  ground  than  one 
impugning  the  certificate  itself.  A  progress  certificate  has, 
however,  no  such  effect. 

Time  of  Completion. — The  contract  may  expressly  state 
the  time  within  which  the  works  are  to  be  comj)leted,  or  it 
may  be  silent  on  that  point.  In  the  latter  case,  the  law 
will  imply  a  condition  that  the  works  will  be  completed  in 
a  reasonable  time.     In  the  words  of  Blackburn,  J.,  in 

L.  R.  4  Q.  B.  Ford  v.  Cotesworth,  "whenever  a  party  to  a  contract  undertakes 
'  ^  '  to  do  some  particular  act,  the  performance  of  which  depends  entirely 
upon  himself,  so  that  he  may  choose  his  own  mode  of  fulfilling  his 
undertaking,  and  the  contract  is  silent  as  to  time,  the  law  implies  a 
contract  to  do  it  within  a  reasonable  time  under  the  circumstances. 
And  if  some  unforeseen  cause  over  which  he  has  no  control  pre- 
vents him  from  performing  what  he  has  undertaken  within  that 
time,  he  is  responsible  for  the  damage.  .  .  .  We  agree  that  in 
estimating  what  is  a  reasonable  time  ....  we  are  to  consider 
what  is  a  reasonable  time  under  ordinary  circumstances." 

4  Jurist,  1034.       The  case  of  Fisher  v.  Ford  may  be  mentioned  in  this  connection. 

^        '  There  the  plaintiff  sued  the  defendant  for  not  building  within  a 

reasonable  time,  he  having  bound  himself  by  covenant  to  do  so. 
The  defendant  set  up  as  his  defence  that  though  a  reasonable  time 
had  elapsed  since  he  undertook  by  the  covenant  to  build,  still  the 
plaintiff  had  requested  him  later  to  carry  out  that  covenant,  and  a 
reasonable  time  had  not  elapsed  since  then.  There  was  no  allega- 
tion that  he  had,  even  at  time  of  action  brought,  began  to  build. 
The  Court  held  that  the  defendant's  reply  was  no  defence.  There 
was  no  necessity  for  any  requisition  by  the  plaintiff  to  the  defen- 
dant to  build  the  house. 

When  the  date  of  completion  is  expressly  stated  in  the 
contract,  of  course  that  date  must  be  observed.  A  failure 
to  complete  the  works  before  or  by  it  will  be  a  breach  of 
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contract,  and  formerly  the  rule  at  law  was  that  such  a 
failure  entitled  the  employer  to  repudiate  the  contract, 
and  refuse  payment.  This  rule,  however,  was  relaxed  in 
Equity.  Courts  of  Equity  held  that,  in  the  absence  of  an 
express  stipulation  that  the  date  was  to  be  strictly  kept,  or 
of  circumstances  from  which  such  a  condition  could  be  in- 
ferred, time  was  not  of  the  "  essence  of  the  contract,"  and 
a  failure  to  observe  it,  though  a  ground  for  compensation 
to  the  employer,  was  not  a  sufficient  breach  to  entitle  him 
to  repudiate  the  contract. 

The  strict  rule  of  law  was  enforced  until  lately  in 
common  law  actions  on  contracts.  See,  for  instance,  the 
case  of 

Edwards  v.  NoUe,  where  the  Court  held  that  a  contract  for  the  L.  E.  5  Ch.  D. 

sale  of  lands,  where  the  vendor  failed  to  make  a  good  title  on  the  378.  (1873) 
date  fixed  for  the  conveyance,  was  thereby  void,  and  that  the 
vendor  could  not  recover  damages  on  the  vendee's  refusal  to  accept 
a  conveyance  at  a  subsequent  day. 

Now,  however,  the  rule  of  equity  is  made,  by  the  Judicature 
Act,  1873,  to  prevail  in  Courts  of  Law. 

That  enactment  runs  as  follows  : — **  Stipulations  in  contracts,  as  36  &  37  Vict. 
to  time  or  otherwise,  which  would  not,  before  the  passing  of  this  ^'  ^'  ^-  ^^i 
Act,  have  been  deemed  to  be  or  to  have  become  of  the  essence  of 
such  contracts  ia  a  Court  of  Equity,  shall  receive  in  all  Courts  the 
same  construction  and  effect  as  they  would  have  heretofore  received 
in  equity. 

The  equitable  rule  being  thus  made  the  rule  in  all 
Courts,  we  may  consider  shortly  when  equity  will  regard 
a  time  condition  as  of  the  essence  of  a  contract. 

The  first  and  most  important  instance  is  when  the  con- 
tract expressly  stipulates  that  time  is  to  be  of  the  essence 
of  the  contract.  "  If  the  parties  choose  even  arbitrarily, 
provided  both  of  them  intend  to  do  so,  to  stipulate  for  a 
particular  thing  to  be  done  at  a  particular  time,  such  a 
stipulation  is  effectual  in  equity  as  well  as  law."  (Per 
Alderson,  B.,  Hipwell  v.  Knight.)  i  Y.  &  o.  416. 

(1835) 
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Again,  time  may  be  implied  to  be  of  the  essence  of  the 
contract  when  the  nature  of  the  work,  or  the  circumstances 
attending  it,  show  that  the  time  of  completion  is  a  matter 
of  importance.  Thus,  in  the  case  of  a  contract  to  make 
a  line  of  railway,  the  time  for  completing  which  was  fixed 
by  the  special  Act,  and  the  date  of  completion  stated  in 
the  contract  for  the  works  came  very  close  upon  the  statu- 
tory time,  it  would  be  held  that  time  was  of  the  essence  of 
the  contract,  even  though  not  expressly  stipulated  to  be 
so,  provided  the  contractor  had  notice  that  the  company 
were  bound  as  to  time  by  their  special  Act. 

Most  of  the  cases  recorded  in  the  reports  refer,  not  to 
contracts  for  works,  but  contracts  of  sale.  Still,  the  prin- 
ciple of  both  classes  of  contracts  is  the  same,  and  so  an 
example  or  two  of  instances  where  time  has  been  held  to 
be  of  the  essence  of  a  contract  of  sale  may  help  the 
reader. 

43  L.  J.  Ch.         In  Barclay  v.  Messenger,  A.  held  a  lease  of  land  on  wliich  lie  was 
449.  (1874)       bound,  on  pain  of  forfeiture,  to  erect  within  a  certain  time  a  build- 
ing of  the  value  of  8,000/.     A.  sold  this  lease  to  B.,  who  was  to 
pay  200/.  at  a  given  date,  800/.  at  another  date,  and  1,0007.  at 
another;  and  by  the  terms  of  the  contract,  if  B.  failed  to  pay  on 
the  given  date  any  one  of  these  instalments,  the  contract  became 
void,  and  any  previous  instalments  paid  were  forfeited.      B.  paid 
the  first  two  instalments,  but  failed  to  pay  the  third.      Thereupon 
A.  declared  the  contract  void.     The  date  then  was  within  a  month 
or  two  of  the  time  when,  if  the  8,000?.  building  was  not  erected, 
the  original  lease  lapsed.     Held,  first,  that  there  was  an  express 
stipulation  that  times  of  payment  of  instalments  should  be  of  the 
essence  of  the  contract ;  secondly,  that  even  if  that  were  not  so,  the 
nature  of  the  subject-matter  of  the  contract — the  original  lease — 
would  make  them  by  implication  of  the  essence  of  the  contract. 
1  De  G.  &  Sm.       In  Nobes  v.  Kilmorey,  Nobes  contracted  to  sell  land  to  defendant. 
444.  (1847)        At  the  time  the  contract  was  entered  into,  the  defendant's  agent 
told  Nobes  that  the  defendant  wanted  the  land  for  building  on 
immediately,  and  that  he  must  accordingly  have  vacant  possession 
of  it  at  the  date  fixed  for  the  conveyance.    At  that  date  the  plaintiff 
could  not  give  the  defendant  vacant  possession  of  it,  and  the  defen- 
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dant  thereupon  revoked  the  contract.    Held,  that  he  wa«  entitled 
to  do  so. 

In  this  connection  the  words  of  Lord  Eomilly,  M.  E.,  in  Iludson  29  Beav.  636. 
V.  Temple,  may  be  cited :  "  "When  property  is  wasting,  as  if  a  man  (IWO) 
agree  to  take  a  lease  of  mines  or  to  purchase  leaseholds,  time  is  of 
the  essence  of  the  contract,  when  specified." 

A  third  way  in  which  time  may  be  made  of  the  essence 
of  the  contract  is  by  express  notice  given  to  the  contractor 
after  he  has  failed  to  complete  according  to  the  original 
contract.  If  no  time  for  completion  be  fixed  in  the  ori- 
ginal contract,  and  the  contractor  does  not  complete  within 
a  reasonable  time,  or  if  a  time  has  been  fixed,  and  it  is 
exceeded,  the  employer  is  entitled  to  serve  the  contractor 
with  a  notice  that  if  the  work  be  not  completed  within  a 
given  time  he  will  rescind  the  contract.  {Fisher  v.  Ford,  4  Jurist,  1034. 
supra.)  But,  in  order  that  this  notice  may  make  time  of  ^  ' 
the  essence  of  the  contract,  it  is  necessary  that  there  should 
have  been  default  on  the  part  of  the  contractor.  In  the 
words  of  Fry,  J.,  in 

Green  v.  Sevin,  "You  cannot  make  a  new  contract  at  the  wiU  of  13  Ch.  D.  699. 
one  of  the  contracting  parties.     There  must  have  been  such  im-  (1*79) 
proper  conduct  on  the  part  of  the  other  as  to  justify  the  rescission 
of  the  contract,  sub  modo,  that  is,  if  a  reasonable  notice  be  not  com- 
plied with."     (Compare  Fisher  v.  Ford,  supra.) 

In  this  case,  the  defendant  contracted  to  sell  certain  lands  to 
the  plaintiff,  no  time  being  fixed  for  completion.  He  failed  for 
two  years  to  make  a  good  title.  Then  suddenly  he  served  a  notice 
on  the  defendant  to  conclude  within  a  fortnight.  Held,  that  this 
notice  was  not  binding  on  the  plaintiff,  and  that  he  had  still  a 
reasonable  time  to  conclude. 

As  a  general  rule,  and  in  the  absence  of  special  circum- 
stances, it  may  be  taken  that  a  literal  observance  of  the 
time  of  completion,  even  when  time  is  of  the  essence  of  the 
contract,  is  not  absolutely  necessary — what  is  necessary  is 
that  the  time  fixed  should  be  reasonably  adhered  to  ;  but 
the  fact  that  the  work  was  not  complete  to  the  last  nail 
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upon  the  date  fixed  will  not  be  a  sufiicient  ground  for 
3  Bing.  N.  C.  rescinding  the  contract.  (See  Lucas  v.  Godmn,  supra,  and 
L.K.  8Ch.96.  WtlkinsonY.  Clements,  supra.) 

Of  course,  time  conditions,  though  of  the  essence  of  the 
contract,  can,  like  any  other  provision,  be  expressly  waived 
by  the  employer.  They  may,  however,  without  being 
waived  be  modified — indeed,  most  building  contracts 
contain  a  provision  that  the  architect  or  owner  may  extend 
the  time  for  completion.  "When  the  time  is  so  extended, 
all  the  other  provisions  of  the  contract — such  as  those  about 
penalties,  &c. — remain  unaffected ;  and  when  the  extended 
time  has  elapsed,  if  the  works  are  not  then  completed,  the 
owner  can  recover  upon  them,  or  retain  the  amount  of  the 
penalties  that  may  accrue  out  of  the  contract  price. 

Not  only  may  time  conditions  be  expressly  waived  or 
modified,  but  they  may  be  waived  or  modified  by  impli- 
cation or  tacitly.  The  most  usual  way  in  which  they  are 
waived  tacitly  is  by  the  acceptance  on  the  part  of  the 
employer  of  a  new  contract.  As  an  example  of  this,  the 
3  Times  Ee-     case  of  Wood  V.  The  Rural  Sanitary  Authority  of  Tendring 

ports,  272.  ,        . ,     -, 

(1886)  i^ay  be  cited  : — 

In  this  case  the  plaintiff  contracted  to  do  certain  works  "within  a 
certain  time.  If  they  were  not  complete  by  that  date,  there  was  to 
be  a  penalty  of  lOOZ.  a  week ;  and  if  at  any  time  the  works  were  not 
proceeding  with  proper  despatch  the  defendants  might,  after  notice, 
determine  the  contract  and  enter  upon  the  works.  The  defendants' 
engineer  had  power  to  extend  the  time.  Plaintiff  was  delayed  in 
the  works  by  certain  alterations  in  the  plans  being  found  necessary. 
In  consequence  the  engineer  extended  the  time  for  completion,  the 
original  contract  on  all  other  points  to  remain  in  force.  After  this 
a  dispute  arose  between  plaintiff  and  the  defendants,  and  in  conse- 
quence the  plaintiff  stopped  the  works.  Thereupon,  a  notice  was 
served  on  him  that,  in  consequence  of  the  delay  in'progress  of  works, 
defendants  would  determine  contract.  The  plaintiff  thereupon 
wrote  to  the  defendant  board  and  asked  notice  to  be  withdrawn,  and 
promising,  if  it  was,  to  carry  forward  the  works  with  the  utmost 
rapidity.    He  attended  board  meeting,  where  he  was  informed  that 
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the  notice  was  withdrawn  on  the  terms  of  his  letter.    Further 

delay  ensued,  and  the  defendants,  after  giving  notice  to  determine 

the  contract,  entered  on  the  works  and  completed  them  themselves. 

On  action  by  contractor  for  breach  of  contract:  Held,  (1)  that  the 

board's  acceptance  of  plaintiff's  letter  put  an  end  to  the  original 

contract  and  substituted  a  new  one ;  (2)  that  the  original  contract 

being  at  an  end  after  the  acceptance  of  the  letter,  the  power  given 

by  it  of  determining  the  contract  and  entering  on  the  works  was 

also  gone,  according  to  Walker  v.  London  and  North  Western  Rail-  L.  R.  1 

ivay  Company ;  (3)  that  the  original  contract  being  at  an  end,  the  ^*-?«.-^'  ^^^' 

penalties  reserved  in  it  could  not  be  enforced ;  (4)  that  as  it  had  ^      . ' 

been  proved  that  plaintiff  had  not  carried  out  his  promise  to  forward       224  ^''' 

the  work  "with  the  utmost  rapidity,"  but  had  been  unreasonably 

long  over   them,   the   defendants  were  entitled   to  unliquidated 

damages  for  the  delay. 

As  a  general  rule,  time  conditions  may  be  modified, 
that  is,  the  time  for  completion  may  be  extended,  by  the 
employer,  or  his  engineer,  or  architect,  ordering  alterations 
or  extras  which  delay  the  work.     Thus,  in 

Wesiwood  v.  Secretary  of  State,  &c.,  the  plaintiff  contracted  to  build  7  L.  T.  N.  8. 
a  ship.     The  time  of  completion  was  fixed.     Alterations  might  be  H.^L^^ 
ordered,  and  the  engineer  had  power  to  allow  for  them  an  extension  n  ggs^ 
of  time.    Failure  to  complete  within  the  fixed  or  extended  time 
was  to  subject  the  plaintiff  to  certain  penalties.     The  engineer 
ordered  various  alterations,  but  the  time  for  completion  was  not 
extended.     Time  was  exceeded.     On  action  for  cost  of  alterations, 
defendant  counterclaimed  for  penalties.     Plaintiff  pleaded  in  reply 
to  counterclaim  that  the  alterations  ordered  by  the  defendant  made 
it  impossible  to  complete  within  the  specified  time.    To  this  the 
defendant  demurred.     Held  that  the  demurrer  was  bad. 

However  a  contract  may  be  worded  as  to  the  time  of 
completion,  so  that  the  contractor  will  be  bound  by  the 
condition,  even  though  the  delay  has  been  caused  by  altera- 
tions and  additions  ordered  by  the  employer.  This  was  the 
case  in  Jones  v.  St.  John^s  College,  and  contractors  should  L.  R.  6  Q.  B. 
be  very  careful  as  to  undertaking  onerous  conditions  as  to  q.^^.^so^"'* 
the  time  of  completion.  (1871) 

It  may  be  taken,  however,  that  the  Courts  will  not 
imply  anything  in  favour  of  the  employer  as  to  time  con- 
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ditions ;  and  where  a  contractor  has  bound  himself  to  finish 
a  work  or  building  within  a  given  period,  he  will  not,  as  a 
general  rule,  be  held  to  this  condition,  if  extra  work  be 
ordered  by  the  employer,  or  anything  be  done  by  the  latter 
which  has  the  effect  of  delaying  the  work  in  any  way. 

12 Q.  B. 1015;      In  Legg  v.  HarlocJc,  the  plaintiff  contracted  to  carry  out  certain 
1?  "^/iftA^'  "^    works  for  the  price  of  418?.,  but  subject  to  the  right  of  the  defen- 
^  dant  employer  to  order  extra  works  or  deductions,  the  value  of 

which  was  to  be  added  to  or  deducted  from  the  contract  price, 
as  the  case  might  be.  The  works  to  be  completed  by  a  given 
date,  and  on  default  the  plaintiff  contractor  was  to  pay  a  given 
sum  per  day  for  each  day  which  might  elapse  between  the 
stipulated  and  actual  time  of  completion.  It  was  also  provided 
that  an  additional  period  of  time  was  to  be  allowed  the  plaintiff 
in  consideration  of  any  extra  works  which  might  be  ordered. 
The  contract  time  was  exceeded,  but  it  was  held  that  the  excess 
of  time  was  greater  than  was  necessary  for  the  completion  of  the 
extra  works,  and  the  defendant  employer  was  allowed  credit  for 
the  penalty  in  respect  of  a  portion  of  the  excess  of  time  which  was 
not  reasonably  necessary  for  the  execution  of  the  extra  works  which 
had  been  ordered. 
8  C.  B.  N.  S.  I^  Thornhill  v.  Neates,  the  contract  was  to  erect  a  number  of 
831.  (1860)  houses  for  a  given  sum,  and  to  have  them  completed  by  a  given 
date.  A  penalty  was  provided  of  so  much  per  week  to  be  paid  by 
the  builder  for  each  week  elapsing  between  the  stipulated  and  actual 
time  of  completion.  The  buildings  were  not  completed  until  some 
time  after  the  date  agreed  upon.  The  plaintiff  builder,  however, 
alleged  that  extra  works  had  been  ordered  before  the  penalties  had 
begun  to  run  ;  that  the  additional  time  occupied  had  been  rendered 
necessary  by  the  execution  of  the  extra  works ;  and  it  was  held  that 
the  original  condition  as  to  time  had  been  waived  by  the  second 
agreement  as  to  extra  works,  and  that  the  penalty  was  not  enforce- 
able till  after  the  expiration  of  the  time  reasonably  necessary  for 
the  execution  of  the  extra  works  which  had  been  ordered. 

As  might  be  expected,  there  will  almost  always  be  a  con- 
flict of  evidence  as  to  what  is  a  reasonable  time  to  aUow  for 
the  execution  of  additional  works ;  and  if  the  question  be 
left  as  a  matter  of  fact  to  a  jury,  they  are  likely  to  take  a 
very  liberal  view  of  the  case. 
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It  has  been  shown  already  that  the  employer  cannot 
enforce  the  penalty  provided  for  the  event  of  the  contract 
time  being  exceeded,  when  he  has  been  the  cause  of  the 
delay.  But  this  equitable  doctrine  is  carried  even  further 
than  this ;  for  in  certain  cases  the  contractor  may  be  entitled 
to  claim  damages  from  the  employer  for  delays  caused  by 
the  acts  or  default  of  the  latter. 

The  case  of  Roherta  v.   TAc  Bury  Improvement   Commiaaioners,  L.  R.  5  C.  P. 
already  referred  to,  is  in  point.    Here  the  defendants  had  been  the  ^  jj  joo  * 
cause  of    delay  to  the  plaintiff  contractor,   and  Blackburn,   J.,  (1870) 
observed:  "There  would  be  implied  a  contract  on  the  part  of  the 
commissioners  to  do  their  part  within  a  reasonable  time,  and  if 
they  broke  that  contract,  the  contractor  would  have  a  cause  of 
action  against  them  for  any  damages  he  might  sustain." 

Again,  in  Lawson  v.  The  Wallasey  Local  Boards  the  plaintiff  L.  R.  11 
claimed  damages  in  respect  of  delay  on  the  part  of  the  defendant  figgox 
board  in  their  failure  to  remove,  within  a  reasonable  time,  certain 
staging  which  prevented  him  proceeding  with  certain  dredging 
operations  which  he  had  contracted  to  caiTy  out  at  Scacombe  Ferry, 
on  the  River  Mersey.  The  agreement  between  the  parties  provided, 
that  the  defendant's  engineer  should  grant  an  extension  of  the  time 
of  completion,  in  consideration  of  any  delay  in  the  clearing  away  of 
the  staging.  As  a  matter  of  fact  the  delay  was  veiy  serious.  The 
engineer  issued  his  final  certificate  setting  out  the  balances  due  to 
the  plaintiff  contractor,  including  an  amount  in  consideration  of 
the  delay.  The  contractor  was  not  satisfied  with  the  amount 
certified  for,  and  brought  an  action  for  damages,  and  it  was  hold 
that  ho  was  entitled  to  succeed.  The  delay  on  the  part  of  the  board 
was  unreasonable,  and  he  was  entitled  to  be  compensated  for  the 
loss  to  which  ho  had  been  put  to  owing  to  the  defendant's  delay  in 
removing  the  staging. 

Very  stringent  conditions  are  sometimes  inserted  in 
contracts  as  to  the  time  of  completion,  and  contractors, 
when  entering  into  contracts,  should  be  careful  to  scruti- 
nize such  conditions  very  closely.  As  a  rule,  however, 
most  contracts  relating  to  works  and  buildings  provide 
that  an  extension  of  the  stipulated  time  of  completion 
shall  be  allowed  by  the  engineer  or  architect  in  the  event 
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of  strikes  amongst  workmen,  or  delays  caused  by  frost  or 
other  severity  of  weather. 

Penalties. — Having  dealt  at  some  length  with  the  subject 
of  time  conditions,  it  will  now  be  necessary  to  refer  to  the 
penalties,  or,  more  properly  speaking,  the  forfeiture  usually 
attached  to  the  breach  by  the  contractor  of  such  conditions. 
The  penalty  clause  in  contracts,  as  it  is  usually  termed, 
provides  that,  in  the  event  of  the  contractor's  failure  to 
complete  the  work  or  building  to  be  executed  within  the 
stipulated  period,  he  is  to  forfeit  and  pay  to  the  employer 
a  specified  sum  per  day  or  per  week  for  each  day  or  week, 
as  the  case  may  be,  which  shall  elapse  between  the  stipu- 
lated and  actual  date  of  completion.  The  sum  of  money 
so  forfeited  by  the  contractor  is  generally  spoken  of  as  a 
"  penalty,"  though  in  most  contracts  it  is  expressed  to  be  as 
"  liquidated  damages."  To  most  persons  this  is  a  distinc- 
tion without  a  difference,  but  this  is  an  error.  There  is  a 
very  substantial  difference  between  the  two  terms.  The 
meaning  of  the  term  may  be  easily  explained  by  a  simple 
illustration.  Thus,  if  it  be  assumed  that  the  forfeiture  is 
fixed  at,  say,  10/.  per  week  for  each  week's  delay,  and  that 
this  forfeiture  is  to  be  regarded  as  a  penalty,  the  con- 
tractor would  not  necessarily  be  bound  to  pay  the  em- 
ployer 100/.,  because  there  had  been  ten  weeks'  delay  in 
finishing  the  work  or  building,  the  subject-matter  of  the 
contract.  It  would  only  be  on  proof  by  the  employer  that 
he  had  been  put  to  loss  by  the  default  of  the  contractor, 
and  that  the  delay  was  in  no  way  due  to  the  acts  of  the 
employer,  or  his  engineer,  or  architect,  that  the  Court  would 
award  the  employer  compensation  for  his  loss,  and  then  the 
amount  awarded  would  not  necessarily  be  100/.,  but  only 
such  sum  as  would  appear  to  be  reasonable  compensation 
for  the  loss  actually  suffered. 
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If,  however,  the  forfeiture  is  to  be  regarded  as  liquidated 
damages,  or,  as  it  may  be  popularly  expressed,  a  settled 
amount,  the  case  would  be  different.  The  contractor 
would  be  bound  to  pay  the  full  amoimt  expressed  to  be 
forfeited  in  the  event  of  default.  The  Court  would  not 
investigate  the  fact  whether  the  employer  suffered  any 
damage  or  not  by  the  delay  in  completion.  The  contract- 
ing parties  made  their  own  bargain,  and  would  have  to 
abide  by  it. 

Whether  the  sum  to  be  forfeited  is  of  the  nature  of  a 
penalty  or  liquidated  damages  will  depend  upon  the  con- 
struction put  by  the  Court  upon  the  contract  agreement. 
The  mere  use  of  the  term  liquidated  damages  will  not 
prevent  the  Court  examining  into  all  the  circumstances 
of  the  case  to  ascertain  whether  the  payment  expressed  to 
be  made  by  the  contractor  for  delay  in  completion  is  to  be 
so  regarded.  And  this  is  a  question  for  the  Court,  and  will 
not  be  left  to  the  jury. 

The  question  whether  a  sum  expressed  to  be  forfeited  in 
certain  events  is  to  be  treated  as  a  penalty  or  as  liquidated 
damages  was  very  fully  discussed  in  the  case  of 

WallisY.  Smith.     The  plaintiff  was  an  owner  of  an  estate,  and  the  L.  R.  21 
defendant  was  a  builder,  and  they  entered  into  an  agi'cement  tliat  ^^-  ^-  -^^  I 
the  plaintiff  should  sell  the  estate  to  the  defendant  for  a  given  sum,  j^c  •  47  L  T 
and  the  estate  was  to  be  built  upon  by  the  defendant.    The  agreement  389.'  (1882) 
contained,  inter  alia,  the  provision  that  if  the  plaintiff  failed  to  make 
a  good  title  he  should  forfeit  and  pay  to  the  defendant  as  liquidated 
damages  the  sum  of  5,000?.     And  the  defendant  also  bound  himself, 
in  case  he  made  a  substantial  breach  of  the  contract,  to  pay  to  the 
plaintiff  as  liquidated  damages  a  like  sum.     The  defendant  made 
default  and  did  not  carry  out  any  of  the  terms  of  his  agi-eement, 
and,  as  a  consequence,  the  plaintiff  proceeded  to  recover  the  sum 
of  5,000?.  as  liquidated  damages.     It  was  held  that  the  plaintiff 
was  entitled  to  succeed.     Jessel,  M.  R.,  in  delivering  judgment, 
laid  down  the  rule  that  where  a  contract  contains  a  condition  for 
payment  of  a  sum  of  money  as  liquidated  damages  for  the  breach 
of  stipulations  of  varied  importance,  none  of  which  is  for  payment 


(1829) 
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of  an  ascertained  sum  of  money,  the  general  rule  is  that  the  sum 
named  is  not  to  be  treated  as  a  penalty,  but  as  liquidated  damages. 
7  Scott,  364.         In  Boyes  v.  Ancell,  in  an  agreement  the  defendant  covenanted 
'        '  that  he  would  within  a  given  date  demise  to  the  plaintiff  certain 

premises,  the  indenture  to  contain  certain  covenants ;  and  the 
plaintiff  covenanted  to  accept  the  lease  and  execute  a  counterpart 
thereof,  and  bear  and  pay  the  expenses  of  making  the  lease  and 
counterpart  and  agreement ;  and  for  the  true  performance  of  the 
agreement  each  of  the  parties  bound  himself  unto  the  other  in  the 
penalty  of  5001. ,  to  be  recovered  against  the  defaulter  as  liquidated 
damages.  Held,  that  this  was  a  penalty  and  not  liquidated 
damages. 
6  Bing.  141.  Again,  in  Kemhle  v.  Farren^  the  plaintiff  and  defendant  agreed 
that  the  defendant  should  for  the  next  four  seasons  act  at  the 
plaintiff's  theatre,  and  also  conform  in  all  things  to  the  usual 
regulations  of  such  theatre,  and  that  the  plaintiff  should  pay  him 
3Z.  6s.  8(?.  every  night  the  theatre  should  be  open ;  and  the  agree- 
ment contaiued  a  clause  that  if  either  the  plaintiff  or  defendant 
omitted,  neglected,  or  refused  to  fulfil  the  said  agreement,  or  any 
part  thereof,  or  any  stipulation  therein  contained,  such  party 
should  pay  to  the  other  the  sum  of  1,000?.,  to  which  sum  it  was 
thereby  agreed  that  the  damages  sustained  by  any  such  omission, 
neglect,  or  refusal  should  amount;  and  which  sum  was  thereby 
declared  by  the  said  parties  to  be  liquidated  and  ascertained 
damages,  and  not  a  penalty  or  penal  sum,  or  in  the  nature  thereof. 
Defendant  refused  to  act  on  the  second  season.  A  jury  assessed 
the  damages  for  this  breach  of  contract  at  1601.  The  plaintiff 
contended  that  such  damages  should  be  1,000Z.,  according  to  the 
terms  of  the  agreement.  Held,  that  in  spite  of  the  terms  of  the 
agreement,  the  1,000Z.  was  not  liquidated  damages,  but  a  penal 


In  both  this  and  the  previous  case,  one  of  the  conditions 
on  breach  of  which  the  penalty  was  to  be  payable  was  a 
condition  to  pay  a  sum  of  money,  and  on  this  condition 
several  of  the  judges,  in   delivering  their  decision,  laid 
considerable  stress.     Both  decisions,  therefore,- are  recon- 
cilable with  the  rule  laid  down  by  Jessel,  M.  R.,  in  Wallis 
4  C.  B.  N.  S.   V.  Smithy  supra.     (See  also  Reindell  v.  Schell.) 
C.  P.  146.    *        Again,  the  Court  may  hold  that  the  forfeiture  is  to  be 
(1868)  regarded  as  liquidated  damages,  even  though  the  term 

penalty  has  been  employed  in  the  contract. 
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This  was  the  view  taken  in  Parfitt  v.  Chamhre,  which  was  a  case  L.  R.  15  Eq. 
of  claim  under  an  award.     The  arbitrator  directed  certain  steps  ?$ '  ^^  nsTa^ 
to  be  taken  by  the  defendant  to  secure  an  annuity  to  the  plaintiff       •    *  V 
by  the  purchase  of  a  government  annuity  of  the  same  amount  by  a 
given  date,  and,  inter  alia,  awarded  that  a  given  sum  was  to  be  paid 
each  month  by  the  defendant,  in  addition  to  the  annuity,  in  case  he 
made  default  in  purchasing  at  that  date  the  government  annuity. 
The  sum  so  to  be  paid  was  expressed  to  be  by  way  of  penalty.    The 
Court,  however,  held  that  the  whole  sum  was  payable  as  liquidated 
damages. 

And  in  Magee  v.  Lavell,  which  was  a  case  arising  out  of  an  L.  R.  9  C.  P. 
agreement  for  the  sale  of  a  public  house,  the  sum  expressed  to  be  ^^7  ;  43  L.  J. 
forfeited  by  the  party  making  default  in  carrying  out  the  terms  of  /1874) 
the  agreement  was  described  as  damages.     It  was  held,  however, 
that  the  plaintiff,  who  sued  the  defendant  for  failure  to  complete 
his  purchase,  could  only  recover  the  amount  of  damages  he  had 
suffered  by  the  defendant's  breach.     In  either  the  forfeiture  was  by 
way  of  penalty,  and  not  liquidated  damages. 

It  may,  however,  be  taken  generally  that  in  contracts 
relating  to  works  and  buildings,  when  the  sum  to  be  for- 
feited for  delay  in  completion  is  so  much  per  day  or  per 
week,  whether  it  is  expressed  to  be  by  way  of  liquidated 
damages  or  of  penalty,  the  words  will  be  construed  to  import 
liquidated  damages,  unless  it  be  clear  from  the  context 
that  a  penalty  was  intended. 

In  Bonsall  v.  Byrne,  A.  entered  into  an  agreement  to  take  down  1  ir.  Rep. 
a  building,  the  work  to  be  completed  in  every  respect  by  a  certain  C.  L.  573. 
day,  "under  a  penalty  of  \Ql.  per  week  for  every  week  after  the  ^        ' 
said  date."    Held,  that  the  lOZ.  per  week  was  not  a  penalty,  but 
liquidated  damages. 

Again,  in  Crux  v.  Aldred,  A.  contracted  to  carry  out  certain  14  W.  R.  656. 
alterations,  the  work  to  be  completed  on  a  certain  date,  and,  in  case  (1866) 
of  non- completion  by  that  date,  there  was  to  be  a  penalty  of  40/.  a 
week  till  completion.     Held,  that  this  was  not  a  penalty,  but  liqui- 
dated damages. 

The  following  case  may  be  referred  to  as  showing  the  L.  R.  4 

variety  of  decisions  that  have  been  given  on  this  subject :     45  l.  j.  B.' 

57.  (1876)* 
Thus,  in  In  re  Newman^  Ex  parte  Capper,  which  ai'ose  on  the 
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bankruptcy  of  a  building  contractor,  the  builder  bad  contracted 
to  carry  out  certain  buildings,  and  complete  tbem  by  a  given  date. 
The  contract  provided,  that  in  the  event  of  non-completion  by  the 
given  date,  the  contractor  should  forfeit  to  the  employer  10/.  per 
week  for  each  week  during  which  the  building  should  remain 
unfinished  after  the  given  date.  It  was  also  further  provided,  that 
in  case  the  contract  was  not  fully  performed  in  all  respects,  the 
contractor  should  pay  the  employer  the  sum  of  1,000Z.  as  liquidated 
damages.  The  works  were  not  completed  at  the  stipulated  date, 
and  the  builder  became  insolvent.  His  trustees  then  took  up  the 
works,  but  finally  abandoned  them  before  completion.  On  the 
builder  being  brought  into  bankruptcy,  it  was  held  on  appeal  from 
Bacon,  C.  J.,  that  the  1,000Z.  mentioned  in  the  building  contract 
was  not  to  be  taken  as  liquidated  damages,  but  as  a  penalty,  and 
the  employer  could  prove  in  the  bankruptcy  for  the  actual  damage 

2  T.  R.  32.       he  had  suffered  by  the  builder's  default.     See,   also,  Fletcher  v. 

(1787)  Dyche,  and  Browne  y.  Phillips. 

10  L.  R.  Ir. 

212.  (1882)  Yery  frequently  employers  do  not  attempt  to  rely  on 

the  forfeiture  clause  in  building  contracts.  And  it  is  only 
when,  after  completion,  the  contractor  sends  in  a  large 
bill  for  extras,  that  they  raise  the  question  of  liquidated 
damages  in  respect  of  delay  on  the  part  of  the  builder. 
It  may  then  be  too  late  to  successfully  put  forward  such  a 
claim,  because  the  contractor  can  often  show  acts  and 
directions  of  the  employer,  or  his  engineer,  or  architect, 
which  operate  as  a  waiver  of  the  time  conditions. 

Because  the  agreement  contains  a  penal  condition,  it  is 
not  to  be  supposed  that  in  case  of  breach  the  employer 
cannot  recover  more  than  the  penalty.  On  the  contrary, 
he  can  waive  his  right  to  the  penalty,  and  bring  an  action 
for  the  actual  damages  he  has  suffered  through  the  breach. 
Moreover,  if  the  contract  be  one  which  the  Court  of 
Chancery  will  specifically  enforce,  or  a  breach  of  which  it 
will  by  injunction  restrain  (which,  as  a  rule,  contracts  for 
works  are  not),  the  employer  can  refuse  to  accept  the 
liquidated  damages,  and  apply  to  the  Court  for  a  decree 
for  specific  performance  or  an  injunction  to  restrain  breach. 
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See,  on  this  point,  the  very  recent  case  of  The  National  40Ch.  D.112. 
Frovincial  Batik  of  England  v.  Marshall. 

There  the  defendant  had  contracted  under  a  bond  not  to  take 
service  within  a  certain  distance  of  his  employer,  and  a  certain  sum 
was  fixed  as  liquidated  damages  for  breach.  He  took  service  within 
this  distance,  and  offered  to  pay  the  liquidated  damages  in  satisfac- 
tion. Held,  that  they  were  not  a  satisfaction,  and  that  the  em- 
ployer was  entitled  to  an  injunction. 


M. 
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Certificates. — Most  building  contracts  of  the  present  day- 
provide  that  payments  to  the  contractor  are  only  to  be 
made  on  the  certificate  of  the  engineer  or  architect  ap- 
pointed to  superintend  the  works ;  or,  in  legal  language, 
the  certificate  is  made  a  condition  precedent  to  the  pay- 
ment of  the  contractor. 

A  certificate  may  be  defined  in  general  terms  as  an 
authorization  to  the  contractor  to  require  and  receive 
payment  from  the  employer.  It  is  addressed  to  the  em- 
ployer, and  states  that  the  contractor  is  entitled  to  be  paid 
a  given  sum  in  consideration  of  the  due  execution  of  the 
works  of  the  contract.  A  certificate  need  not  be  in 
writing,  unless  the  contract  so  provides. 

1-1 C.  B.  N.  S.  Thus,  in  Roberts  v.  WatJcins,  the  contract  contained  a  proviso 
592 ;  32  L.  J.  -tj^at  one,  T.  L.,  should,  before  such  payment,  certify  that  the 
f  1863)  *  works  are  carried  out  to  his  satisfaction ;  and  in  his  observations 
to  the  jury,  Erie,  C.  J.,  stated,  that,  "  in  point  of  law,  a  certificate 
in  writing  from  the  architect  was  not  required  by  this  contract,  and 
it  was  suflEicient  if  he  verbally  certified  his  approval."  This  view 
was  upheld  by  the  Court,  and  Byles,  J.,  in  giving  judgment, 
remarked,  that  "  it  is  plain  that  the  usual  meaning  of  '  certify '  does 
not  require  anything  written." 

Where,  however,  the  contract  declares  that  the  certifi- 
cate is  to  be  in  writing,  this  requirement  must  be  followed, 
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and  even  though  writing  is  not  necessary  under  the  con- 
tract, still  a  prudent  engineer  or  architect  will  always 
express  his  approval  of  works  by  means  of  a  written 
certificate. 

Progress  Certificates. — It  is  important  to  distinguish 
clearly  between  final  certificates  and  what  are  known  as 
j)rogress  or  interim  certificates.  These  latter  are  issued 
from  time  to  time  by  the  engineer  or  architect,  and  by 
virtue  of  them  the  contractor  is  entitled  to  receive  pay- 
ment of  instalments  of  the  contract  price.  These  certifi- 
cates are  merely  provisional  in  their  character.  Some 
professional  men  make  their  progress  certificates  very 
simple  in  form,  merely  setting  forth  that  the  contractor 
is  entitled  to  be  paid  a  certain  sum  on  accoimt  of  work 
done  under  his  contract.  In  the  case  of  large  works, 
however,  the  certificates  are  more  detailed.  A  measure- 
ment of  the  work  done  to  date  is  made  by  the  resident 
engineer  or  clerk  of  works  in  company  with  the  con- 
tractor's agent.  The  quantities  are  moneyed  out  at  the 
rates  contained  in  the  detailed  schedule,  which  is  usually 
attached  to  the  contract  agreement.  The  total  value  of 
the  work  is  thus  arrived  at,  and  the  retention  money 
provided  by  the  contract  and  the  previous  payments  being 
deducted,  the  balance  is  the  amount  payable  to  the  con- 
tractor. Such  measurements  are  merely  approximate,  and 
it  is  usually  declared  that  the  inclusion  of  any  defective 
work  or  materials  is  not  to  be  taken  as  relieving  the 
contractor  from  his  liability  to  remedy  such  defects.  This 
form  of  detailed  certificate  has  many  things  to  recommend 
it,  but  it  is  open  to  a  very  serious  objection.  Defective 
work  is  certain  to  be  measured  up  now  and  then,  and 
when  once  a  contractor  finds  this  work  included  in  a 
certificate  and  paid  for  on  account,  it  is  very  difiicult  for 

n2 
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the  person  in  superintendence  to  get  the  bad  work  removed 

or  set  right. 

L.  R.  3  App.  In  Tharsis  Sulphur,  &c.  Co.  v.  McElroy,  Lord  Cairns,  L.  C, 
nSftl^^^'  described  a  progress  certij&cate  as  being  simply  a  statement  of  a 
^        ^  matter  of  fact,  viz.,  what  is  the  weight,  and  what  is  the  contract 

price  of  the  materials  actually  delivered  from  time  to  time  upon 
the  ground;  and  the  payments  made  under  these  certificates  are 
altogether  provisional,  and  subject  to  adjustment  or  re-adjustment 
at  the  end  of  the  contract. 
4  L.  R.  Ir.  Reference  may  also  be  made  to  the  case  of  Richardson  v.  Mahon, 

a879^^^^*         as  showing  the  relative  effect  of  progress  and  final  certificates. 
Here  the  contract  provided  that  the  works  should  be  completed  to 
the  satisfaction  of  the  architect,  but  it  contained  no  reference  to 
payment  by  instalments.     Work  when  partly  executed  was  from 
time  to  time  approved  by  the  architect,  but  certain  parts  of  this 
work  were  not,  however,  subsequently  completed  to  his  satisfaction. 
It  was  held  that  the  contractor  was  not  entitled  to  recover  the  value 
of  this  work. 
NewryTele-         The  Newry  Navigation  Company  v.  Lawson  was   a   case  lately 
graph,  9th        tried  in  Ireland   at   nisi  prius  before  Murphy,  J.,  and  a  special 
^^'  '       jury.     The   plaintiff   company  sued  the  defendant  contractor  for 

breach  of  contract.  The  contract  was  entered  into  in  May,  1885, 
and  in  terms  of  it  the  defendant  was  to  carry  out  certain  works 
of  river  improvement  for  the  sum  of  32,000?.  There  were  the 
usual  covenants  as  to  workmanship,  engineer's  certificate,  and 
payment  by  instalment.  The  works  progressed  until  nearly  the 
whole  of  the  contract  sum,  with  the  exception  of  the  reserve,  had 
been  paid  to  the  contractor.  The  engineer  in  granting  certificates 
for  payment  had  been  supplied  with  measurements  of  work  by  the 
assistant  engineer  which  turned  out  to  have  been  in  excess  of  what 
was  done.  On  investigation  it  appeared  that  a  large  amount  of 
work  had  still  to  be  done  under  the  contract,  but  though  urged  to 
proceed  the  contractor  declined  to  do  any  more  work,  and  relied  on 
the  engineer's  last  progress  certificate,  as  being  conclusive  on  the 
question  whether  or  not  the  works  were  substantially  completed  or 
not.  On  the  case  coming  to  trial  the  learned  judge  told  the  jury, 
"  That  it  was  clear  that  the  contract  had  not  been  performed  by 
the  defendants.  In  fact  that  this  was  admitted,  but  the  defendants 
alleged  that  the  engineer's  assistant  had  led  them  to  believe  that 
the  work  was  finished.  That  it  was  for  the  jury  to  weigh  the 
evidence  on  both  sides."  The  jury  then  brought  in  a  verdict  for 
8,768?.,  the  amount  necessary  to  complete  the  work  left  undone  by 
the  defendant  contractor. 
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Certificate  a  Condition  Precedent. — Passing  on  now  to  the 
subject  of  final  certificates,  it  must  be  pointed  out  that  when 
speaking  of  certificates  hereafter,  the  term  must  be  taken 
as  referring  only  to  final  certificates  which  are  made  by 
the  contract  conditions  precedent  to  payment.  Where,  then, 
in  any  contract  the  engineer  or  architect's  certificate  is 
made  a  condition  precedent  to  payment,  the  contractor 
cannot  recover  unless  he  has  first  obtained  the  certificate ; 
and  even  though  the  engineer  or  architect  withholds 
the  certificate  under  circumstances  which  would  not,  in 
the  opinion  of  a  jury,  justify  his  so  doing,  still  the  con- 
tractor cannot  get  rid  of  his  obligation  to  produce  the 
certificate  as  his  authority  to  demand  or  recover  the  amount 
he  believes  to  be  due  to  him.  Provided  there  is  no  fraud 
on  the  part  of  the  engineer  or  architect  in  the  withhold- 
ing of  the  certificate,  and  no  undue  influence  on  the  part 
of  the  employer  to  induce  the  withholding  of  the  certificate, 
the  want  of  the  certificate  is  a  complete  bar  to  the  con- 
tractor's right  to  recover. 

Scott  V.  The  Liverpool.  Corporation  is  a  case  in  point.  There  the  3  De  G.  &  J. 
plaintiff  entered  into  a  contract  with  the  defendants  to  do  certain  ^^* '  |^  ■^*  '^* 
works.  The  contract  contained  a  condition  that  if  the  plaintiff  did  (1868) 
not,  in  the  opinion  of  the  defendants'  engineer,  carry  on  operations 
in  such  a  manner  as  would  pennit  of  the  works  being  completed 
according  to  the  contract,  the  defendants  might  determine  the  agree- 
ment, and  the  engineer  might  certify  for  what  work  he  thought  the 
plaintiff  had  actually  done.  The  contract  between  the  plaintiff  and 
the  defendants  was  determined  by  the  defendants  under  this  con- 
dition :  the  engineer  gave  no  certificate.  Plaintiff  filed  a  bill  in 
Chancery  against  the  defendants  and  their  engineer,  complaining  of 
undue  delay  on  the  part  of  the  engineer  in  certifying  and  seeking 
payment  of  what  plaintiff  contended  was  due  under  the  contract. 
No  fraud  or  collusion  was  alleged.  The  bill  was  dismissed  with 
costs,  on  the  ground  that,  in  the  absence  of  the  engineer's  certificate, 
plaintiff  had  no  right  of  action. 

Clarke  v.  Watson  is  to  the  same  effect.    There  by  the  contract  34  L.  J.  C.  P. 

certain  works  were  to  be  done  by  the  plaintiffs,  and  paid  by  instal-  ^^^ '  ^^  ^-  ^' 

N   S   278 
ments  on  production  of  the  surveyor's  certificate  that  they  wei*o  (igg^ 
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done  to  his  satisfaction.  In  an  action  against  the  employer  upon 
this  contract  the  statement  of  claim  alleged  that  the  works  con- 
tracted for  had  been  properly  executed  so  as  to  entitle  the  plaintiffs 
to  the  surveyor's  certificate,  but  that  he  had  wrongfully  and  impro- 
perly neglected  and  refused  to  give  it.  Held,  on  demurrer,  that,  in 
the  absence  of  collusion  or  fraud,  no  action  lay. 

Another  case  which,  though  merely  at  nisi  prius,  may  be  cited, 
because  of  the  clear  statement  of  the  law  given  in  the  summing  up, 
1  Cab.  &  EI.  is  Brumsden  v.  Beresford,  That  was  an  action  by  a  builder  for  a 
125.  (1885)  balance  of  account  alleged  by  him  to  be  due  from  the  owner.  By 
the  contract  the  architect's  certificate  was  to  be  a  condition  pre- 
cedent to  the  right  of  payment.  No  certificate  for  the  balance  now 
sued  for  was  given,  and  the  plaintiff  alleged  that  it  was  withheld 
through  the  procurement  of  the  defendant  (the  building  owner). 
Mr.  Justice  Watkin  Williams,  in  simiming  up,  told  the  jury :  "If 
you  think  that  the  architect,  acting  upon  his  own  judgment,  with- 
held this  certificate,  you  must  find  a  verdict  for  the  defendant.  If, 
however,  you  are  of  opinion  that  the  withholding  of  the  certificate 
was  due  to  the  improper  interposition  of  the  defendant,  and  that  he 
prevented  the  architect  from  giving  his  certificate,  you  must  find 
a  verdict  for  the  plaintiff."     Verdict  for  the  plaintiff. 

The  final  certificate  of  the  engineer  or  architect  binds 
not  only  the  contractor  but  the  owner.  The  latter  is  not 
allowed  to  go  behind  it,  and,  in  the  absence  of  fraud  or 
of  collusion  between  the  professional  man  and  the  con- 
tractor, he  will  be  bound  to  pay  the  amount  certified  for, 
even  though  the  work  was  not  ordered  in  the  manner 
required  by  the  contract,  or  was  not  executed  in  a  proper 
way. 

35  L.  J.  C.  P.  Another  case  showing  the  binding  character  of  certificates  is  that 
12.  (1866)  of  Goodyear  v.  Mayor  of  Weymouth,  where  the  plaintiff  contractor 
claimed  for  balance  due  to  him  on  foot  of  contract  and  extras.  By 
the  terms  of  the  contract  the  architect  was  to  certify  the  proper 
sum  to  be  paid  for  the  works  and  extras,  and  his  decision  was  to  be 
final.  It  was  held  that  the  architect's  certificate  that  a  certain 
sum  was  due  precluded  the  defendants  from  raising  the  question 
whether  there  was  any  order  in  wi-iting  for  the  extras.  Mr.  Jus- 
tice Willes  observing :  "If  you  employ  an  architect  who  does  not 
know  his  business,  and  who  certifies  that  he  is  satisfied  when  he 
ought  not  to  express  satisfaction,  you  must  be  bound  by  his 
mistake." 
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In  the  important  case  of  Laidlaw  v.  The  Hastings  Pier  Company ^  Exch. 
the  effect  of  the  certificate  issued  by  the  company's  engineer  was  p^*°i5^» 
fully  discussed.  The  plaintiffs  were  contractors,  and  had  entered  Jg^^^ 
into  a  contract  with  the  defendant  company  for  the  erection  of  a 
pier  at  Hastings.  The  works  had  been  completed,  and  the  plaintiffs 
sued  for  the  balance  of  money  shown  to  be  due  to  them  by  the 
engineer's  final  certificate.  The  defendants  resisted  the  claim  of 
the  plaintiffs  on  the  grounds  that  certain  sums  should  bo  credited 
to  them  in  respect  of  penalties  as  provided  in  the  contract,  the 
works  not  being  completed  within  the  stipulated  period ;  also  that 
the  engineer  had  allowed  for  in  his  certificate  certain  works  alleged 
by  the  plaintiffs  to  bo  extras,  and  which  had  not  been  authorized 
in  the  manner  provided  by  the  contract;  and  that  the  engineer 
had  also  allowed  for  certain  works  claimed  for  as  extras  by  the 
plaintiffs,  but  which  as  a  matter  of  fact  had  not  been  duly  autho- 
rized, nor  even  executed. 

The  case  was  tried  in  the  Court  of  Exchequer,  and  the  decision 
was  in  favour  of  the  plaintiff  contractors.  The  Exchequer  Chamber, 
on  appeal  in  error,  affinnedthe  decision  of  the  Court  below,  holding 
that  the  defendants  had  disentitled  themselves  to  insist  on  the 
penalties,  on  the  ground  that  they  had  made  pajinents  to  the  con- 
tractors after  the  expiration  of  the  stipulated  date  of  completion 
(16th  March,  1871),  and  had  not  deducted  any  sum  in  respect  of 
penalties.  Further,  that  the  engineer  had  power  under  the  contract 
to  extend  the  time  of  completion,  and  that  having  issued  certificates 
from  time  to  time  after  the  stipulated  date  of  completion,  and 
having  taken  no  account  of  penalties  in  his  final  certificate,  was 
evidence  to  show  that  he  had  extended  the  time.  Further,  that  the 
last  certificate  of  the  engineer  precluded  the  defendants  from 
raising  the  question  whether  extras  had  been  done,  or  done  without 
countersigned  orders ;  and  that  the  facts  stated  in  the  case  showed 
that  differences  had  arisen,  and  that  the  certificate  of  the  engineer 
was  a  decision  upon  them  within  the  meaning  of  the  contract. 

Lord  Chief  Justice  Coleridge,  in  giving  judgment,  observing: 
*  *  I  do  not  think  that  he  (the  engineer)  is  an  arbitrator  under  the 
deed.  lie  seems  to  me  to  have  treated  as  agent  for  the  defendants, 
but  clothed  with  peculiar  functions  ;  and  when  he  exercises  those 
functions,  they  are  to  be  conclusive  or  otherwise,  as  the  deed  pro- 
vides. There  are  a  variety  of  matters,  all  conditions  precedent, 
but  all  these  matters  are  to  be  taken  into  account  by  the  onginoor, 
the  agent  of  the  defendants  to  protect  them,  and  the  engineer  is  to 
go  into  all  these  matters,  and  to  satisfy  himself  that  the  conditions 
precedent  to  a  right  of  payment  have  been  fulfilled.    But  when  tho 
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engineer  has  once  ascertained,  and  has  once  given  his  decision,  it 
does  not  lie  in  the  mouth  of  the  defendants,  who  have  placed  their 
own  agent  in  the  position  of  control,  to  say,  '  You  have  neglected 
your  duty  to  us :  therefore  we  will  not  pay  according  to  your  certi- 
ficates.' And  the  deed  goes  further — it  says,  in  fact,  that  the 
engineer  is  to  decide  in  all  matters  of  dispute  and  difference 
between  the  parties;  and  in  my  opinion  differences  have  arisen. 
Therefore,  on  the  true  construction  of  this  contract,  I  am  of  opinion 
the  certificate  is  conclusive,  and  the  defendant  company  must  pay." 
In  Biggs  v.  King^s  Norton  Rural  Sanitary  Authority,  the  plaintiff, 
a  contractor,  sued  the  defendant  board  and  their  surveyor,  Godfrey, 
for  the  value  of  certain  extra  works  alleged  to  have  been  executed 
in  connection  with  a  sewerage  scheme  carried  out  for  the  defendant 
board.  The  contract  between  the  plaintiff  and  the  board  provided 
that  all  matters  in  dispute  should  be  left  to  the  surveyor,  whose 
decision  was  to  be  final  and  binding  on  both  parties.  The  plaintiff 
disputed  the  allowance  made  him  in  respect  of  extras  by  the  sur- 
veyor, and  charged  collusion  and  fraud  against  the  surveyor  and 
the  board.  Huddleston,  B.,  who  tried  the  case  without  a  jury, 
observed:  "That  though  the  judgment  of  the  surveyor  might  be 
wrong  and  fallacious,  it  was  binding  on  the  plaintiff  and  the  board, 
unless  fraud  was  proved  on  the  part  of  the  surveyor."  His  Lord- 
ship then  gave  judgment  for  the  defendants  with  costs,  and  refused 
the  plaintiff  leave  to  appeal. 

In  Lapthorne  v.  St.  Aubyn  and  others,  which  was  tried  by  A.  L. 
Smith,  J.,  without  a  jury,  the  plaintiff,  a  builder,  claimed  payment 
of  the  sum  of  522Z.,  alleged  to  be  due  by  the  defendants  on  foot 
of  a  contract  for  building  a  church.  The  sum  claimed  included 
extra  works,  and  the  balance  of  the  contract  price.  The  contract 
provided  that  extras  over  10?.  were  to  be  ordered  in  writing  by  the 
defendants,  and  that  the  certificate  of  the  architect  was  to  be 
binding  on  both  parties.  The  architect  had  gone  into  the  matter, 
and  had  issued  his  certificate  for  the  sum  claimed.  The  defendants 
pleaded  that  the  architect  had  certified  for  works  as  extras  which 
were  not  so,  and  for  works  as  extras  not  duly  ordered  by  the  defen- 
dants, and  that  there  was  collusion  between  the  plaintiff  and  the 
architect.  This  latter  allegation,  however,  was  withdrawn  early  in 
the  case. 

The  learned  judge  held  that  both  sides  were  bound  by  the  archi- 
tect's certificate.  Neither  party  could,  in  the  absence  of  fi-aud,  go 
behind  it.  All  charges  of  fraud  had  been  abandoned  by  the  defen- 
dants. Judgment  was  then  given  for  the  plaintiff  in  the  full 
amount  claimed,  with  interest  and  costs. 


CERTIFICATE  A  CONDITION  PRECEDENT.  185 

In  Salisbury  v.  The  Isle  of  Wight  Sanitorium,  the  plaintiff  builder  Building 
had  executed  certain  works  for  the  defendants  under  a  contract  News,  6th 
which  made  the  decision  of  the  defendant's  architect  final  in  all  igsTJo^B 
matters.     The  architect  issued  his  final  certificate  showing  a  given  D.)  Divisional 
sum  due  to  the  plaintiff.     The  defendant  company  had  not  objected  Court, 
before  the  architect  to  the  claim  of  the  plaintiff.     The  defendants 
had  paid  a  small  portion  of  the  sum  named  in  the  final  certificate, 
but  declined  to  pay  the  balance.     The  plaintiff  brought  his  action 
on  a  specially  indorsed  writ.     Defendants  then  applied  to  a  judge 
in  chambers  for  leave  to  defend,  which  was  granted.     On  appeal 
by  the  plaintiff  to  the  Divisional  Court  against  this  order,  the  Court 
affirmed  the  decision  of  the  learned  judge,  on  condition  that  the 
defendants  brought  into  Court  the  sum  of  400^.,  which  represented 
about  three -fourths  of  the  amount  claimed. 

Lord  Bateman  v.    Thompson  came  before   the  Divisional  Coui-t  x«e^al  Hand- 

(Coleridge,  C.  J.,  Grove,  J.,  and  Archibald,  J.).     The  facts  of  the  book,  Jenkins 

case  were  as  follows  : — In  1856  the  defendant  contracted  to  make  J  ^    7°^°°,tn 

3rd  ed.  p.  259. 
alterations  to  the  house  of  the  plaintiff.     The  work  and  materials  (1876) 

to  be  supplied  and  executed  to  be  proper  and  substantial,  and  to  the 
satisfaction  of  the  plaintiff  and  his  architect ;  but  as  regards  any 
defect  discovered  in  the  work  within  twelve  months  after  comple- 
tion, the  certificate  of  the  architect  was  not  to  be  a  bar  to  any  action 
by  the  plaintiff.     The  architect's  certificate  was  given  in  September, 
1861.     After  the  lapse  of  twelve  months  certain  defects  appeared. 
The  facing  stone  was  proved  unsuitable  for   external  purposes. 
The  plaintiff  then  brought  his  action  against  the  contractor,  but 
the  Court  held  that,  quite  independently  of  the  proviso  as  to  the 
twelve  months'  limit,  the  plaintiff  could  not  succeed,  that  he  had  no 
right  of  action  against  the  defendant,  and  there  must  be  judgment 
for  the  latter.     Archibald,  J.,  observing,  in  giving  judgment:  **I 
think  it  is  clear  that  the  architect  is  to  give  a  certificate,  not  only 
as  to  the  completion  of  the  work,  that  is  to  say,  when  the  work  is 
finished,  but  that  he  is  to  be  the  judge  of  the  soundness  and 
sufficiency  of  the  materials;   and  I  think  the   meaning  of  this 
covenant  must  be,  that  if  the  work  is  done  to  his  satisfaction,  and 
to  that  of  Lord  Bateman,  that  the  satisfaction  is  expressed  both 
with  regard  to  the  character  of  the  materials  and  the  workmanshij), 
and  to  the  fact  that  it  has  been  finished  and  duly  completed  ;  and 
that  being  so  I  think  the  true  view  of  the  covenant  is,  that  when 
that  is  once  done,  and  there  is  no  fraud  (and  none  is  imputed  here), 
that  there  is  a  performance  of  the  covenant.     Now  this  i)roviso 
reflects  light  upon  the  covenant.     The  object  certainly  must  bo  to 
give  that  right  of  action  which  there  otherwise  would  not  be." 
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Fraudulent  Refusal  to  Certify. — But,  as  abeady  pointed 
out,  the  engineer  must  act  bond  fide  in  the  refusal  to  certify. 
If  it  be  alleged  by  the  contractor  that  the  certificate  has  been 
withheld  by  reason  of  fraud  on  the  part  of  the  engineer  or 
architect,  or  through  undue  influence  on  the  part  of  the 
But  see  Clarke  employer,  or  even  perhaj)s  if  withheld  from  sheer  careless- 
supra,  '  ness  on  the  part  of  the  engineer  or  architect ;  and  if  the 
contractor  can  establish  his  allegations  to  the  satisfaction  of 
a  Court  of  Equity ;  relief  will  be  granted  to  the  contractor, 
and  the  necessity  for  the  production  of  the  certificate  will 
be  set  aside.  The  engineer  or  architect  who  feels  bound 
to  refuse  to  certify  for  work  done  under  a  contract  should 
set  out  clearly,  for  the  information  of  the  contractor,  the 
matters  complained  of,  so  that  the  latter  may  have  an 
opportunity  of  remedying  defective  workmanship  and 
materials,  and  thus  entitle  himself  to  ask  that  the  certifi- 
cate be  issued.  The  engineer  or  architect  should  act 
throughout  on  the  assumption  that  his  conduct  will  be 
fully  investigated  in  Court  by  an  impartial  tribunal. 
The  contractor  should  get  the  fullest  notice  of  everything 
complained  of,  and  the  engineer  or  architect  should  be 
able  to  prove  this. 

To  show  that  the  contractor  can  recover  against  the 
owner  without  a  certificate,  when  the  certificate  is  refused 
through  fraud,  it  is  only  necessary,  after  the  cases  abeady 
cited,  to  refer  to  one  more — that  of 

32  L.  J.  Ex.  Batterhury  v.  Vyse.  There  the  plaintiff  agreed  to  do  work  for  the 
177 ;  2  Hurl,  defendant  to  the  satisfaction  of  the  defendant's  architect,  and  no 
(ISe's)    *  money  was  to  be  considered  due  until  the  architect's  certificate  for 

it  was  produced  by  the  plaintiff.  The  architect  refused  to  certify, 
and  the  plaintiff,  in  his  declaration,  alleged  that  he  refused  through 
the  procurement  of,  and  in  collusion  with,  the  defendant.  On  de- 
murrer, it  was  held  that  this  was  a  good  cause  of  action,  and  that 
the  action  lay. 

Again,  where  the  contractor  procures  the   engineer's 
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certificate  fraudulently,  or  in  collusion  with  the  engineer, 
the  employer  is  not  bound  to  pay  the  amount  certified  for. 

This  appears  from  the  case  of  The  Wakefield  and  Barnaley  Dank-  44  l^  t.  N.  S. 
ing  Co.  v.  The  Normanton  Local  Boards  already  referred  to.  There  697.  (1881) 
the  contractor  undertook  to  construct  a  reservoir.  Payments  were 
made  to  him  on  the  engineer's  certificate,  until  the  defendants  dis- 
covered that  the  reservoii'  would  not  hold  water,  when  further 
payments  were  refused.  On  action  brought,  the  defendants  agi-eed 
to  pay  the  contractor  in  six  months  a  less  sum  than  the  balance 
duo  on  the  contract.  The  contractor  assigned  this  agreement  to 
the  plaintiffs,  to  whom  he  owed  more  than  the  sum  agreed  to  be 
paid.  Before  the  elapse  of  the  six  months,  the  defendants  dis- 
covered that  the  engineer  and  contractor  were  acting  in  collusion, 
and  they  thereupon  refused  to  pay  the  sum  agreed  upon  to  the 
plaintiffs.  On  action,  judgment  was  given  for  the  defendants. 
This  is  a  strong  case,  since  the  plaintiffs  were  not  parties  to  the 
fraud,  but  innocent  holders  of  the  agreement  for  value. 
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Arbitration. — In  the  ordinary  course  of  things,  an 
employer  or  contractor  who  may  feel  aggrieved  by  the 
acts  or  defaults  of  the  other,  must  seek  his  remedy  by  an 
appeal  to  a  Court  of  law,  unless  the  contract  agreement 
provides  that  the  decision  or  certificate  of  the  engineer  or 
architect  is  a  condition  precedent  to  the  payment  of  the 
contractor.  In  this  case,  as  has  been  fully  explained 
already,  the  contractor  cannot  sue  the  employer  for  the 
balance  alleged  to  be  due  to  him  until  the  engineer  or 
architect  has  spoken.  On  the  other  hand,  the  employer 
will  be  equally  bound  to  submit  to  the  decision  or  certifi- 
cate of  the  engineer  or  architect.  In  fact,  the  determina- 
tion of  the  engineer  or  architect  will  be  conclusive  and 
binding  on  both  parties,  because  they  have  mutually 
bound  themselves  to  this  effect. 

Very  strong  objections,  however,  have  been  m'ged 
against  this  mode  of  settling  disputes  between  employers 
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and  contractors.  The  engineer  or  architect  is  the  agent  of 
the  employer.  He  is  paid  by  the  latter :  prima  facie ^  if  he 
has  a  bias  at  all,  it  will  be  in  favour  of  the  employer  who 
pays  him,  and  with  whom  he  naturally  wishes  to  stand 
well.  Thus  his  position  is  an  invidious  one,  and  no 
matter  how  impartial  his  decisions  may  be,  the  contractor 
will  be  inclined  to  regard  them  with  suspicion. 

The  claims  for  extra  payment  put  forward  by  the  con- 
tractor are  frequently  the  outcome  of  strained  relations 
between  the  engineer  or  architect  and  the  contractor. 

With  a  view  to  the  relief  of  contractors  under  such 
circumstances,  it  is  now  very  common  to  introduce  into 
contracts  an  arbitration  clause,  giving  an  appeal  from  the 
engineer  or  architect's  decision  to  an  arbitrator  or  arbi- 
trators named  in  the  contract,  or  to  be  appointed  when  the 
necessity  arises  to  call  upon  their  services.  The  determi- 
nation of  the  arbitrator  is  made  binding  on  the  parties, 
and  thus  litigation  is  prevented. 

But  it  is  one  very  serious  objection  to  arbitrations  as 
generally  conducted,  that  the  expense  far  exceeds  the  cost 
of  an  action.  A  great  amount  of  time  is  wasted,  because 
the  arbitrator  cannot  conduct  the  inquiry  in  the  same 
expeditious  and  business-like  manner  as  a  judge  in  Court. 
Again,  the  arbitrators  are  often  in  a  great  difficulty  on  the 
question  whether  certain  evidence  should  be  admitted  or 
rejected.  If  one  of  their  number  is  a  lawyer,  or  if  they 
have  a  legal  assessor,  this  difficulty  will  not  arise ;  but 
where  they  have  no  such  assistance,  they  are  entirely  at 
the  mercy  of  opposing  counsel,  whose  views  as  to  the  law 
of  the  case  are  generally  as  wide  asimder  as  the  poles. 

The  various  enactments  dealing  with  arbitration  have 
recently  been  consolidated  and  amended  by  the  Arbitration 
Act,  1889,  and  the  Eules  made  in  connection  tlierewith. 
As  this  Act,  however,  applies  only  to  England,  it  will  be 
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necessary  occasionally  to  refer  to  the  earlier  statutes  on  the 
subject  which  are  still  practically  the  law  in  Ireland,  the 
terms  of  the  Irish  Common  Law  Procedure  Act  being,  as 
far  as  the  clauses  referring  to  arbitration  are  concerned, 
identical  with  those  of  the  corresponding  English  Act. 

Arbitration  and  Valuation. — It  is  important  to  distin- 
guish  between   arbitration   and  valuation.     The   distinc- 
tion cannot  be  better  stated  than  in  the  words  of  Lord 
53  L.  T.  N.  S.  Esher,  M.E.,  in  Re  Daivdij  and  Hartcup  : — 
800.  (1886)  ,,  rpj^g  ^^^^  .  arbitration '  in  sect.  17  of  the  Common 

Law  Procedure  Act,  1854,  must  be  taken  to  mean  a 
judicial  proceeding  in  which  the  arbitrator  is  bound  to 
hear  the  parties,  and  hear  evidence,  if  evidence  is  produced, 
to  give  a  judicial  decision.  It  has  been  held,  therefore, 
that  if  a  person  is  appointed  to  value  he  is  not  an  arbi- 
trator, for  he  is  not  acting  judicially  when  he  values,  but 
is  merely  using  his  own  skill  and  his  knowledge  as  to  that 
which  he  values ;  and  the  same  is  the  case  where  each 
party  appoints  a  valuer." 

These  words  apply  equally  to  the  word  "  arbitration  " 

L.  T.,  3rd       as  used  in  the  Arbitration  Act,  1889  (see  Re  Hammond  and 

^^'        ■       Waterton) ;  and  accordingly  the  provisions  of  that  statute 

do  not  apply  to  mere  agreements  to  have  a  valuation  taken 

by  one  or  two  valuers. 

Matters  referred. — In  framing  an  arbitration  clause  in 
a  contract,  care  is  necessary  to  define  clearly  what  matters 
are  intended  to  be  referred  to  arbitration  in  case  of  dis- 
pute. There  are  a  number  of  modes  of  dealing  with  the 
matter  which  may  shortly  be  mentioned. 

There  is  the  general  reference  to  arbitration  of  all 
matters  of  dispute,  including  the  engineer  or  architect's 
disapproval  of  workmanship  and  materials,  when  called  in 
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question  by  the  contractor;  the  proper  meaning  of  the 
drawings  and  specifications;  the  question  whether  works 
claimed  for  are  extras  or  within  the  contract ;  whether  the 
instalments  paid  on  account  have  been  of  sufficient  amount, 
having  regard  to  the  terms  of  the  contract ;  and,  in  fact, 
anything  which  the  contractor  may  choose  to  bring  for- 
ward by  way  of  claim,  and  anything  which  the  employer 
may  advance  by  way  of  claim  or  counterclaim. 

Again,  there  is  the  limited  reference  clause  which  leaves 
the  engineer  or  architect  the  sole  judge  as  to  works  and 
materials,  but  allows  an  appeal  to  arbitration  on  the  ques- 
tions whether  the  engineer  or  architect  has  been  unduly 
severe  upon  the  contractor  in  such  matters,  and  the  com- 
pensation to  be  allowed  in  consideration  thereof,  if  the 
undue  severity  be  proved.  Also,  the  further  question  of 
fair  allowances  for  additional  works. 

Lastly,  there  is  the  still  more  limited  reference  clause, 
under  which  the  arbitrator  can  only  deal  with  the  fair 
prices  to  be  allowed  for  extra  works  and  deductions  respec- 
tively which  have  been  duly  authorized. 

It  is  clearly  a  matter  open  to  discussion  which  is  the 
best  mode  of  drawing  the  reference  clause.  Contractors, 
as  a  rule,  desire  an  arbitration  on  all  j)ossible  points,  while 
it  is  urged  against  this  that  an  arbitration  about  a  parti- 
cular part  of  a  building  while  the  latter  is  in  progress  is 
certain  to  lead  to  delays,  and  subsequent  claims  for  loss 
due  to  those  delays. 

On  full  consideration  it  would  appear  to  be  the  most 
satisfactory  mode  of  dealing  with  the  question  to  make 
the  engineer  or  architect  the  final  judge  of  workmanship 
and  materials,  but  providing  an  appeal  to  arbitration  on 
all  matters  of  account,  including  the  question  of  compensa- 
tion to  the  contractor  for  alleged  over  strictness  of  the 
engineer  or  architect  in  the  matter  of  workmanship  or 
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materials.     Yery  clear  and  express  terms  should  be  used 
in  defining  the  matters  with  which   the   arbitrators  are 
empowered  to  deal,  because,  as  a  matter  of  fact,  arbitrators, 
as  a  rule,  are  inclined  to  assume  that  they  may  deal  with 
any  matter  that  is  put  before  them. 
■^^^^•^-  ^^^ '       In  Piercy  v.  Young,  it  was  held  by  the  Court  of  Appeal  that  in 
28  W  R.  845!  ordinary  cases  the  Court  wiU  decide  whether  any  matter  came 
(1879)  within  the  terms  of  the  submission.     "  Of  course,"  Jessel,  M.  E., 

said,  in  giving  this  decision,  "persons can  agree  to  refer  to  arbitra- 
tion, not  merely  disputes  between  them,  but  even  the  question 
whether  the  disputes  between  them  are  within  the  arbitration 
clause."  But,  in  the  absence  of  an  agreement  to  this  effect,  the 
extent  of  the  reference  may  be  considered  by  the  Court. 

Submission  to  Arbitration. — As  contracts  for  works  and 
buildings  are  almost  always  in  writing,  the  submission 
should  also  be  in  writing.  (The  Arbitration  Act,  1889, 
applies  only  to  written  submissions.  See  sect.  27.)  And 
in  certain  cases  the  submission  should  be  under  seal,  as, 
for  instance,  where  the  reference  arises  out  of  a  contract 
with  a  corporation.  As  a  rule  the  submission  is  contained 
in  a  separate  instrument,  but  in  some  cases  a  clause  in  the 
contract  agreement  may  be  framed  to  serve  the  same  pur- 
pose. It  must  be  remembered,  however,  that  a  submission 
to  arbitration  will  not  act  as  a  bar  upon  legal  proceedings ; 
an  action  may  be  brought  in  the  same  matter. 
7  C.  B.  71.  Thus,  in  Harris  v.  Reynolds,  it  was  held  that  a  plea  that  the 

(1840)  plaintiff  and  defendant  had  agreed  to  refer,  that  they  actually  had 

referred,  and  that  the  arbitrators  were  actually  considering  the 
matters  in  dispute,  and  that  a  reasonable  time  had  not  elapsed  for 
the  award,  was  not  sufficient  to  bar  an  action  on  the  matters  in 
dispute. 
L.  R.  4  Eq.  Again,  in  Cooke  v.  Coohe,  it  was  held  that  an  agreement  to  submit 

77.  (1876)  ^Q  affairs  of  a  partnership  to  arbitration,  and  that  the  submission 
shall  be  made  a  rule  of  a  Court  of  Common  Law,  cannot  be  pleaded 
in  bar  to  a  suit  in  equity,  seeking  discovery  and  complaining  of  the 
plaintiff  being  sued  in  actions,  and  praying  for  a  receiver;  although 
before  the  bill  was  filed  the  arbitrators  were  appointed,  and  since 
the  bill  was  filed  the  submission  has  been  made  a  rule  of  Court. 
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In  this  last  case  the  facts  were  peculiar.  The  plaintiff  and  de- . 
fendant  were  partners.  They  agreed  to  dissolve  partnership,  and  to 
appoint  arbitrators  to  wind  up  the  partnership  accounts,  and  to 
settle  the  disputes  arising  out  of  them.  Arbitrators  were  appointed, 
but  they  did  not  proceed  to  business  for  some  time.  Meanwhile,  the 
defendant  retained  possession  of  the  partnership  effects,  books,  and 
papers.  After  much  delay,  and  an  extension  of  time  for  award, 
during  which  several  actions  were  brought  against  the  plaintiff  for 
partnership  debts,  the  plaintiff  filed  a  bill  in  equity  for  discovery  and 
for  a  receiver.  Then  the  defendant,  on  the  strength  of  the  agree- 
ment to  refer  containing  a  condition  that  the  submission  might  be 
made  a  rule  of  Court,  made  it  a  rule  of  a  Court  of  Common  Law, 
and  when  the  bill  came  on  for  argument  maintained  that  the 
Court  of  Equity  had  no  jurisdiction,  that  no  Court  could  interfere 
but  the  Coui*t  of  which  the  submission  had  been  made  a  rule.  The 
Court  of  Equity  held  that  it  had  jurisdiction  until  the  award  was 
made.  After  that  only  the  Court  of  which  the  submission  had 
been  made  a  rule  had,  under  the  Arbitration  Act  of  William  III., 
jurisdiction  in  the  matters  of  the  award. 

It  is  to  be  observed  that,  as  far  as  England  is  concerned, 
the  Arbitration  Act   of   William  III.   is  now   entirely  Arbitration 

1    ,  Act,  1889 

repealed.  (52  &  53  vict. 

But  though  a  submission  to  arbitration,  or  an  agree-  °-  ^^)* 
ment  to  submit,  will  not  be  a  bar  to  an  action  on  the 
matters  in  dispute ;    still,  if  a  person,  after  agreeing  to 
refer  matters  to  arbitration,  refuses  to  do  so,  an  action  will 
lie  against  him  for  breach  of  agreement. 

This  appears  from  the  case  of  Livingstone  v.  Ralli.  There  the  24  L.  J.  Q.  B. 
plaintiff  and  defendant  agi-eed  to  refer  differences  arising  out  of  the  268.  (1856) 
Bale  of  a  cargo  of  corn  to  the  arbitration  of  two  corn-factors  of 
London.  Such  differences  arose,  and  the  plaintiff  desired  to  refer 
them  to  arbitration,  but  the  defendant  refused  to  do  so.  The 
plaintiff  thereupon  brought  an  action  for  breach  of  agreement,  an^ 
it  was  held  that  it  lay. 

The  case  of  Brunaden  v.  Local  Board  of  Staines  may  also  be  men-  1  Cab.  &  El. 
tioned  in  this  connection,  as  showing  the  measure  of  damages  in  ^''^'  (1W4) 
actions  for  refusing  to  go  to  arbitration.  These  extra  works  had 
not  been  ordered  in  the  manner  required  by  the  building  contract, 
and  the  architect  refused  to  certify  for  them.  By  the  tenns  of  the 
contract,  the  architect's  certificate,  if  accepted,  was  to  be  final ;  if  it 
were  not  accepted,  the  matters  in  dispute  wore  to  go  to  arbitration. 

M.  o 


c.  49. 
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The  plaintiff  accepted  the  architect's  certificate,  but  only  on  account, 
and  demanded  that  the  balance  claimed  should  be  submitted  to 
arbitration.  The  defendant  refused  to  go  to  arbitration.  There- 
upon the  plaintiff  brought  an  action  for  the  extras  not  certified 
for,  and  not  ordered  in  the  proper  manner,  and  also  for  breach 
of  the  agreement  to  refer.  Held,  that  he  could  not  recover  for  the 
extras  improperly  ordered  beyond  the  amount  certified,  and  that, 
therefore,  as  the  arbitrator  must  have  decided  against  him, 
damages  for  refusal  to  arbitrate  should  be  merely  nominal. 

Where,  moreover,  a  party  has  entered  into  an  agreement 
to  refer  disputes  to  arbitration,  and  then  brings  an  action 
in  respect  of  the  same  matter,  the  Court  will,  as  a  rule, 
stay  proceedings   on  the   application   of  the   defendant. 

17  &  18  Vict.  The  authority  to  do  so  was  first  given  by  the  Common 
Law  Procedure  Act,  1854,  section  11.  That  provision, 
however,  has  been  repealed  and  re-enacted  by  the  Arbi- 
tration Act,  1889. 

62  &  53  Vict.  Sect.  4  of  the  Arbitration  Act,  1889,  runs  as  follows :— "  If  any 
party  to  a  submission,  or  any  person  claiming  through  or  under 
him,  commences  any  legal  proceedings  in  any  Court  against  any 
other  party  to  the  submission,  or  any  person  claiming  through  or 
under  him,  in  respect  of  any  matter  agreed  to  be  referred,  any 
party  to  such  legal  proceedings  may,  at  any  time  after  appearance, 
and  before  delivering  any  pleadings  or  taking  any  other  steps  in 
the  proceedings,  apply  to  that  Court  to  stay  the  proceedings ;  and 
that  Court,  or  a  judge  thereof,  if  satisfied  that  there  is  no  sufficient 
reason  why  the  matter  should  not  be  referred  in  accordance  with 
the  submission,  and  that  the  applicant  was,  at  the  time  when  the 
proceedings  were  commenced,  and  still  remains,  ready  and  willing 
to  do  all  things  necessary  to  the  proper  conduct  of  the  arbitration, 
may  make  an  order  staying  the  proceedings." 

"  Submission"  is  defined  by  sect.  27  to  mean  "  a  written  agree- 
ment to  submit  present  or  future  differences  to  arbitration,  whether 
an  arbitrator  is  named  therein  or  not." 

This  provision,  as  has  been  said,  is  substantially  a  re- 
enactment  of  sect.  11  of  the  Common  Law  Procedure  Act, 
1854,  and  so  the  Courts  in  interpreting  it  will,  no  doubt, 
follow  the  decisions  on  the  earlier  Act.  "We  will  there- 
fore enumerate  some  of  the  more  important  of  these. 

Briefly  put,  the  effect  of  the  section  is  to  throw  the 
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plaintiff  back  on  his  remedy  by  arbitration  in  the  manner 
provided  by  the  agreement  to  refer,  as  will  be  seen  by  a 
perusal  of  Rope)*  v.  Lendon.  i  E.  &  E.  825; 

.  28  L.  J.  Q.  B. 

To  obtain  the  advantage  of  this  power  of  the  Court  to  260.  (1869) 
stay  proceedings,  the  application  must  be  made  before  the 
delivery  of  the  defence.     (See  West  London  Dairy  Society  44  L.  T.  376 ; 
V.  Abbott,  and  Smith  v.  British  Marine  Assurance  Associa-  (1881) 
tion.)     And,  further,  the  defendant  who  applies  to  the  ?,^_f  jj-  '^-  **^- 

(1883) 

Court  to  stay  proceedings  must  show  that  he  was  ready 
and  willing  to  proceed  with  the  reference  when  the 
plaintiff  brought  his  action.  This  is  done  by  affidavit,  as 
will  be  seen  by  a  reference  to  Piercey  v.  Young.  J^-  -^ ^J.. . 

The  granting  of  the  order  to  stay  proceedings  is  entirely  28  W.  R.  845 
within  the  discretion  of  the  Court,  as  was  pointed  out  in 

Wickham  v.  Harding.    And  in  Willesford  v.  Watson,  which  related  28  L.  J.  Ex. 
to  a  mining  partnership,  it  was  held,  on  appeal,  by  Lord  Selborne,  '^^^-  (1869) 
that  the  fact  that  one  of  three  defendants  was  not  ready  and  willing  ^- ■^' ^  ?"  j 
to  proceed  to  arbitration  would  not  necessarily  be  a  ground  for  qjj  'a^t. 
refusing  the  order  asked  for  to  stay  the  action.  (1873) 

In  Russell  v.  Russell,  it  was  held  by  the  Court  that  the  burden  L.  R.  14 
lay  upon  the  plaintiff,  who  objected  to  proceed  to  arbitration  on  93^y'^V*ll ' 
terms  of  the  agreement,  to  show  some  good  grounds  why  the  268.  (1880)  * 
matter  in  dispute  should  not  be  referred. 

But  if  proper  grounds  are  shown,  the  Court  will  refuse 
to  stay  the  proceedings.     This  was  the  course  adopted  in 

Sury  V.  Pearson,  where  the  Court  came  to  the  conclusion  that  i  C.  B.  N.  S. 
the  object  of  the  defendant,  who  asked  for  a  stay  of  the  action,  was  639.  (1867) 
merely  to  cause  delay  to  the  plaintiff. 

And  again,  in  Young  v.  Burkett,  a  stay  of  proceedings  was  refused  61  L.  J.  Ch. 
on  the  ground  that  the  time  limited  for  settling  the  disputes  by  ^^^  5  ^  ftfta'^ 
arbitration  had  then  expired,  except  as  to  one  isolated  dispute 
arising  out  of  the  other  differences. 

In  Pickthal  v.  The  Merthyr  Local  Board,  the  action  was  brought  Building 
by  the  plaintiff,  a  contractor,  claiming  a  balance  alleged  to  bo  duo  ^^i^^'iiog 
to  him  in  respect  of  a  reservoir  and  other  works  constructed  for  tho 
defendants.  The  defendants  applied  to  Day,  J.,  in  chambers,  to 
have  the  action  stayed,  and  tho  matters  in  dispute  referred  to 
arbitration  in  accordance  with  the  terms  of  tho  contract  agreement 
between  the  parties.     The  defendants  fnvth(«r   alleged  that  tho 
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reservoir  had  been  constructed  in  a  faulty  and  defective  manner, 
and  that  it  would  take  a  large  sum  of  money  to  make  it  efficient. 
The  learned  judge  refused  the  order  to  stay,  on  the  ground  that 
there  was  "sufficient  reason"  within  the  meaning  of  sect.  11  of 
the  Common  Law  Procedure  Act,  1854.  The  matter  then  came  by 
way  of  appeal  from  the  decision  of  Day,  J.,  before  the  Divisional 
Court  (Wills  and  Grantham,  JJ.).  It  appeared  that  by  the  terms 
of  the  contract  agreement,  all  disputes  should  be  referred  to  the 
arbitration  of  the  clerk  of  the  defendant  board.  The  Court, 
held,  however,  with  Day,  J.,  that  the  reference  should  not  be 
to  the  clerk  of  the  board;  but  they  declined  to  allow  the 
action  to  proceed.  They  thought  the  arbitration  clause  in  the 
contract  should  be  adhered  to,  provided  that  the  arbitrator  was  a 
person  not  in  the  employment  of  the  defendant  board.  The  matter 
was  then  adjourned  to  allow  the  parties  to  select  an  independent 
arbitrator. 

The  result  was  otherwise,  however,  in  the  Scotch  case  of 
Mackay  v.  Local  Authority  of  Barry  (N.  B.)  which  came  before 
Lord  Kinnear.  The  plaintiff  claimed  payment  from  the  defendant 
board  of  the  sum  of  1,248^.,  being  balance  of  the  contract  price  and 
value  of  extras  in  connection  with  the  construction  of  certain  water- 
works at  Camvastie.  The  defendants  resisted  the  claim  on  the 
ground  that  it  was  barred  by  an  arbitration  clause  in  the  deed  of 
contract,  under  which  all  claifns  were  to  be  submitted  to  the 
arbitrament  of  the  engineer.  Lord  Kinnear  sustained  this  plea, 
and  the  case  was  referred  to  arbitration  in  the  terms  of  the 
contract. 

In  Be  Carlisle,  Olegg  v.  Clegg,  the  plaintiffs  were  the  executors  of 
a  deceased  partner,  who  were  suing  the  surviving  partners  for 
amount  alleged  by  them  to  be  due  to  their  testator  in  respect  of  his 
interest  in  the  partnership.  After  delivery  of  statement  of  claim, 
and  before  delivery  of  defence,  the  surviving  partners  applied 
to  the  Court  to  stay  the  action  on  the  ground  that  an  agreement  to 
refer  partnership  disputes  to  arbitration  existed.  The  plaintiffs  in 
reply  urged  that  the  sole  point  in  dispute  was  one  of  law.  North,  J., 
held  that  it  would  be  absurd  to  refer  a  legal  point  to  an  arbitrator, 
who  would  probably  refer  it  back  to  the  Court  under  sect.  19  of 
Arbitration  Act.  Order  made:  that  summons  should  stand  over 
till  after  defence  was  delivered,  then  either  party  could  apply  to  the 
Court  to  decide  any  point  raised.  If,  after  that  point  was  decided, 
there  remained  any  question  of  accounts,  he  could  send  that  question 
to  arbitration. 

The  last  case,  however,  that  need  be  referred  to  as 
showing  how  the  Court  exercises  its  discretion  in  granting 
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or  refusing  an  order  to  stay  proceedings,  is  the  important 
one  of 

Hughes  and  Stirling  v.  The  Corporation  of  Liverpool.  Tho  Buildinpr 
plaintiffs,  builders,  had  brought  an  action  against  tho  Corporation  ?^^^f  igge 
of  Liverpool  to  recover  the  balance  of  the  contract  price  and  tho 
value  of  certain  extra  works,  alleged  to  be  due  in  connection  with 
the  erection  of  certain  artizan  dwellings.  The  present  proceedings 
were  taken  by  the  defendant  corporation  by  way  of  motion  to  have 
the  action  stayed,  and  all  the  questions  in  dispute  referred  to  tho 
arbitration  of  the  city  engineer,  in  accordance  with  the  provisions 
of  the  contract  between  the  parties.  The  motion  came  before  the 
V.-C.  of  the  County  Palatine  of  Lancaster. 

Tho  total  contract  price  of  the  buildings  was  50,000?.,  and  the 
plaintiffs  claimed  in  addition  the  sum  of  8,000?.  The  contract 
provided  that  all  disputes  whatsoever  should  be  referred  to  Mr. 
C.  Dunscombe,  the  city  engineer,  as  arbitrator.  This  gentleman 
was  also  the  engineer  under  whose  superintendence  the  works  had 
been  carried  out.  He  had  refused  to  allow  the  claim  of  8,000?.  for 
extras  put  forward  by  the  plaintiffs.  The  defendants  sought  to 
have  the  action  stayed,  and  the  whole  matter  referred  to  the  city 
engineer.  Tho  contractors  objected  to  this.  They  would  not  have 
the  city  engineer  as  arbitrator :  he  was  not  independent,  as  many 
of  the  matters  claimed  for  arose  in  consequence  of  his  own  acts, 
and  he  would,  if  appointed  arbitrator,  be  practically  acting  as  judge 
in  his  own  cause.  The  corporation  argued  contra,  but  the  Vice- 
Chancellor  held  that  it  would  be  improper  to  force  the  plaintiffs  to 
go  before  the  city  engineer  under  the  circumstances,  and  he  there- 
fore refused  the  motion  for  a  stay  of  proceedings,  with  costs  against 
tho  corporation.  (Compare  Jonea  v.  Rhondda  and  Swansea  Bay  Infroj  213. 
Rail.  Co.) 

Of  course,  in  order  that  the  Court  may  stay  proceedings 

in  an  action  on  matters  agreed  to  be  referred  to  arbitration, 

the  agreement  to  refer  must  be  of  such  a  nature  as  to  be 

capable  of  being  enforced  by  the  Court.     Thus,  in 

Deutsche  Springstaff  Adien  Oesellschaft  v.  Briscoe,  it  was  held  by  L.  R.  20 
the  Divisional  Court,  affirming  Pollock,  B.,  that  whore  there  is  an  ^'^:  ^'  ^^^' 
agreement  to  refer  future  disputes  to  particular  arbitrators,  and  tho  ^        ^ 
submission  to  those  is  revoked  {as  to  which  see  now  sect.  1  of  Arbi- 
tration Act,  1889),  and  an  action  brought,  there  is  no  existing 
agreement  to  refer  capable  of  being  enforced,  and  therefore  there  is 
no  right  to  stay  proceedings. 
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Award  made  Condition  Precedent. — It  is  possible,  how- 
ever, to  tie  the  hands  of  parties,  so  that  they  caimot  take 
legal  proceedings  in  lieu  of  proceeding  to  arbitration  in 
the  terms  of  their  agreement  to  refer.  This  is  done  by 
inserting  the  proviso  in  the  arbitration  that  the  deter- 
mination of  an  arbitrator  in  the  manner  prescribed  is  to 
be  a  condition  precedent  to  the  right  to  sue.  The  cause 
of  action  will  then  only  accrue  when  the  arbitrator  has 
made  his  award,  and  it  will  be  limited  to  the  amount 
awarded  by  the  arbitrator.     The  leading  case  upon  this  is 

6  H.  L.  Cases,  Scott  v.  Avery,  which  is  to  the  following  effect : — ^A.  effected,  m  a 
811.  (1856)  mutual  insurance  company,  a  policy  of  insurance  on  a  ship.  One 
of  the  conditions  of  the  policy  was  that  the  sum  to  be  paid  to  any 
insurer  for  loss  should,  in  the  first  instance,  be  ascertained  by  the 
committee ;  but  if  a  difference  should  arise  between  the  committee 
and  the  insurer  "  relative  to  the  setting  of  any  loss,  or  a  claim  for 
average,  or  any  other  matter  relating  to  the  insurance,"  the  differ- 
ence was  to  be  referred  to  arbitration  in  a  way  pointed  out  in  the 
conditions:  "provided  always,  that  no  insurer  who  refuses  to 
accept  the  amount  settled  by  the  committee  shall  be  entitled  to 
maintain  any  action  at  law  or  suit  in  equity  on  his  policy,"  until 
the  matter  has  been  decided  by  the  arbitrators,  and  "then  only  for 
such  sum  as  the  arbitrators  shall  award,"  and  the  obtaining  the 
decision  of  the  arbitrators  was  declared  a  condition  precedent  to  the 
.  maintaining  of  an  action.  Held,  that  these  conditions  were  lawful, 
and  that  (even  should  the  difference  relate  to  other  matters  than 
those  of  mere  account)  till  award  made,  no  action  was  maintain- 
able. 

A  case  of  a  different  kind,  but  turning  on  the  same 
principle,  is 

11  Ex.  Rep.         Brown  v.  Overhury.     Here  the  dispute  related  to  the  prize  for  a 

716.  (1856)       horse  race.     By  the  conditions  of  entry,  the  prize  was  to  go  as  the 

four  stewards  of  the  race  should  determine.     Two  stewards  were  in 

favour  of  the  plaintiff's  horse,  the  other  two  adverse.     In  an  action 

for  the  prize,  it  was  held  that  the  decision  of  the  stewards  was  a 

condition  precedent  to  the  right  to  recover  it. 

L.  R.  2  Ex.  Further,  in  Elliott  v.  Royal  Exchange  Assurance  Company,  which 

T?^  'i9Q  ^'       ai'ose  on  a  claim  on  foot  of  a  fire  poUcy,  the  covenant  for  payment 

(1867)    "  "^^^  made  subject  to  certain  articles,  including  a  provision  that  the 
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loss  or  damage,  after  the  same  shall  be  adjusted,  shall  bo  imme- 
diately paid  in  money  by  the  defendant  company ;  and  in  case  any 
difference  should  arise  touching  any  loss  or  damage,  such  difference 
shall  be  submitted  to  arbitrators,  whoso  award  in  writing  shall  bo 
conclusive  and  binding  on  all  parties.  On  action  being  brought  by 
the  plaintiff,  the  company  pleaded  this  article,  and  that  the  plaintiff 
had  not  submitted  the  matter  to  arbitration.  It  was  held,  Bram- 
well,  B.,  dissenting,  on  demui-rer,  that  the  covenant  was  only  a 
covenant  to  pay  the  adjusted  loss,  and  that  the  plaintiff  had  no 
cause  of  action.  Bramwell,  B.,  while  denying  that  the  present 
case  came  within  the  law,  entertained  no  doubt  as  to  what  the  law 
was.  He  stated  it  as  follows: — "If  two  persons,  whether  in  the 
same  or  in  a  different  deed  from  that  which  creates  the  liability, 
agi-ee  to  refer  the  matter  upon  which  the  liability  arises  to  arbi- 
tration, that  does  not  take  away  the  right  of  action.  But  if  the 
original  agreement  is  not  simply  to  pay  a  sum  of  money,  but  that 
a  sum  of  money  shall  be  paid  if  something  else  happens,  and  that 
something  else  is  that  a  third  person  shall  settle  the  amount,  then 
no  cause  of"  action  arises  until  the  third  person  has  so  assessed  tho 
sum.  For  to  say  the  contrary  would  be  to  give  the  party  a  dif- 
ferent measure  or  rate  of  compensation  from  that  for  which  he  has 
bargained." 

The  modem  case  of  Viney  v.  Bignold  may  also  be  referred  to.  L.  R.  20 
It  also  arose  on  an  insurance  policy.  The  conditions  of  the  policy  ^^S;  "^^  ^^^* 
contained  the  following  clauses : — '  *  The  amount  of  every  loss  will  bo 
paid  without  discount  or  deduction  within  sixty  days  after  the  same 
shall  have  been  established  to  the  satisfaction  of  the  directors.  .  .  . 
If  any  differenco  shall  arise  in  the  adjustment  of  a  loss,  tho  amount 
(if  any)  to  be  paid  by  the  society  shaU,  whether  the  right  to  recover 
on  the  policy  be  disputed  or  not,  and  independently  of  all  other 
questions,  be  submitted  to  tho  arbitration  of  some  person  to  bo 
chosen  by  both  parties,  or  of  two  indifferent  persons,  one  to  bo 
chosen  by  the  party  insured  and  the  other  by  the  directors.  .  .  .  And 
in  case  of  the  arbitrators  differing  therein  tho  amount  shall  bo 
submitted  to  the  arbitration  of  an  umpire  to  bo  chosen  by  tho 
arbitrators  before  they  proceed  to  act,  and  the  award  of  the  arbitra- 
tors or  umpire,  as  the  case  may  bo,  shall  bo  conclusive  evidence  of 
tho  amount  of  loss  ;  and  the  party  insured  shall  not  be  entitled  to 
commence  or  maintain  any  action  at  law,  or  suit  in  equity,  upon 
his  policy  until  tho  amount  of  his  loss  shall  have  been  referred  and 
detonninod  as  hereinbefore  provided,  and  then  only  for  tho  amount 
so  awarded.  ..." 

The  plaintiff  brought  his  action  on  foot  of  the  policy,  and  the 


200  ARBITRATION. 

defendant  company  pleaded  the  arbitration  clause  in  bar;  and 
on  the  matter  coming  before  the  Divisional  Court  (Wills  and 
Grantham,  JJ.)  it  was  held  that  the  determination  of  the  amount 
by  arbitration  was  a  condition  precedent  to  the  right  to  recover  on 
the  policy,  and  the  defence  was  an  answer  to  the  action.  Wills,  J., 
in  giving  judgment,  observed:  "  The  principle  on  which  cases  such 
as  the  present  ought  to  be  decided  is  very  clear,  and  it  is  this : 
The  Court  must  look  and  see  what  the  covenant  is.  If  there  is  a 
covenant  to  pay  the  amount  of  the  loss,  accompanied  by  a  collateral 
provision  that  the  amount  shall  be  ascertained  by  arbitration,  such 
arbitration  is  not  a  condition  precedent  to  the  maintenance  of  an 
action  on  the  covenant ;  but  if  the  parties  have  covenanted  that  the 
liability  is  only  to  arise  after  the  amount  has  been  adjusted  by 
arbitration,  then  such  adjustment  is  a  condition  precedent  to  the 
right  to  recover." 

L.  E.  4  App.        The  following  cases  were  referred  to  in  the  judgment  of 

flim^  the  Court:  Collins  v.  Locke,  Roper  y.  Lendon,  and  Elliott 

1 E.  &E.  825.  V.  Royal  Exchange  Assurance  Company. 

(1859) 

L.  E.  2  Ex. 

237.  (1867)  Revocation. — At  common  law,  a  party  can  revoke  his 
submission  to  particular  arbitrators  at  any  time  before  the 
award  is  made,  but  a  general  agreement  to  refer  cannot  be 
so  revoked.  Thus,  if  there  is  an  agreement  to  refer 
disputes  generally,  and  a  particular  arbitrator  be  appointed 
to  decide  some  particular  difference  that  has  arisen,  either 
party  may  revoke  the  submission  to  the  arbitrator ;  but  the 
general  agreement  to  refer  cannot  be  revoked,  and  the 
Court  may  appoint  an  arbitrator  and  stay  any  action 
brought  in  violation  of  the  agreement  to  refer. 

L.  E.  6  C.  P.  In  Re  Rouse  and  Meier ^  Willes,  J.,  observed:  "  Before  the  passing 
212  ;  40  L.  J.  of  9  &  10  Will.  3,  c.  15,  it  was  competent  to  either  party  to  revoke 
^871)  *  ^^  submission ;  and  it  was  not  competent  to  him  to  make  the  sub- 
mission irrevocable,  any  more  than  it  was  competent  to  him  to 
make  irrevocable  an  appointment  of  an  ordinary  agent  without  an 
8  Co.  Eep.  interest  .  .  . ;  for,  as  is  said  in  Vynior's  Case,  '  my  act  or  my  words 
81  b.  cannot  alter  the  judgment  of  the  law  to  make  that  irrevocable 

which  is  of  its  own  nature  revocable.' " 

But  a  statutory  limit  was  placed  upon  the  power  to 
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revoke  by  the   39th  section   of    an  Act  passed  in   the 

reign  of  King  William  the  Fourth,  which  is  as  follows : 

"That  the  power  and  authority  of  any  arbitrator  or  umpire  3  &  4  "Will.  4, 
appointed  by  or  in  pursuance  of  any  rule  of  Court  or  judge's  order  °  '  ®* 
or  order  of  nisi  prius  in  any  action  now  brought,  or  which  shall  be 
hereafter  brought,  or  by  or  in  pursuance  of  any  submission  to 
reference,  containing  an  agreement  that  such  submission  shall  be 
made  a  rule  of  any  of  his  Majesty's  courts  of  record,  shall  not  be 
revocable  by  any  party  to  such  reference  without  the  leave  of  the 
Court  by  which  such  rule  or  order  shall  be  made,  or  which  shall  be 
mentioned  in  such  submission,  or  by  leave  of  a  judge;  and  the 
arbitrator  or  umpire  shall,  and  may,  and  is  hereby  required  to 
proceed  with  the  reference  notwithstanding  any  such  revocation, 
and  to  make  such  award,  although  the  person  making  such  revo- 
cation shall  not  afterwards  attend  the  reference." 

This  provision  has  been  repealed  by  the  Arbitration  Act, 

1889,  and  the  following  enacted  instead : — 

**  A  submission,  unless  a  contrary  intention  is  expressed  therein,  52  &  53  Vict, 
shall  be  irrevocable,  except  by  leave  of  the  Court  or  a  judge,  and  ^'  '*  '  ®* 
shall  have  the  same  effect  in  all  respects  as  if  it  had  been  made  an 
order  of  Court." 

Appointment  of  Arbitrators. — It  is  always  very  desirable, 
if  possible,  for  the  parties  to  a  reference  to  agree  upon  a 
single  arbitrator.  And  now,  by  sect.  2  of  the  Arbitration 
Act,  1889,  if  no  other  mode  of  reference  is  provided  in  the 
submissioD,  the  reference  shall  be  to  a  single  arbitrator. 
The  mere  saving  in  expense  is,  in  itself,  a  sufficient  reason 
for  this.  Generally  speaking,  the  arbitrators  appointed 
by  the  parties  act  as  mere  advocates  for  their  respective 
sides,  and  the  umpire  really  holds  the  scales.  If  then,  the 
parties  could  select  one  person  of  skill  and  reputation,  all 
the  time  occupied  by  the  arbitrators  in  agreeing  upon  an 
umpire  would  be  saved,  and  the  impleasant  discussions  so 
often  seen  at  arbitration  meetings  would  be  avoided. 

Where  the   parties  cannot ,  agree  upon  a  single   arbi-  Arbitration 
trator,  or  the  arbitrators   cannot  agree  upon  an  umpire,  ss?  6  and  6. 
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the  appointment  can  be  made  by  a  judge  upon  an  appli- 
cation by  summons,  or  the  submission  may  provide  for  the 
appointment  being  made  by,  say,  the  President  for  the 
time  being  of  the  Institution  of  Civil  Engineers,  or  some 
other  person  of  like  eminence. 
34  •  6  E.  &  b!       I^  selecting  an  umpire,  the  appointment  must  be  signed 
404.  (1855)      ]3y  ]3Q-(^}j  ^"j^q  arbitrators  in  each  other's  presence,  otherwise 
97;  L.  R.  2  "  it  wiU  not  be  a  good  appointment,  as  vdll  be  seen  from 
HLSQi)  ^^^'       -^^^'^  V.  Lord ;  but  see  also  Re  Hopper. 
See  Arbitra-         The  umpire  may  be  appointed  at  any  time  within  the 
Schedule  (B.)'.  period  allowed  fof  making  the  umpirage :  see  Harding  v. 

15  East,  556.    Wcitts;  and  Re  Johnstone  and  Collie. 

(1812) 

24  L.  J.  Q.  B.       ^^^  ^^  T^6st  course  is  to  appoint  the  umpire  at  once, 

63.    (1854)      -which  it  is  competent  to  do.     (Bates  v.  Cooke,  and  Winter- 

9B.&C.407.    .      ,  -o  T.  \        \ 

(1829)  vngliam  v.  Robertson.) 

?ni  C18?8?*  -^^  ^^  Hopper,  already  referred  to,  it  was  held  that  where  each 
arbitrator  had  exercised  his  judgnient  in  the  selection  of  anumpire, 
and  both  were  agreed  as  to  the  fitness  of  the  persons  named,  they 
might  decide  by  lot  which  of  the  men  should  be  appointed.  "Where, 
however,  the  whole  matter  is  left  to  chance,  it  is  otherwise. 

Powers  of  Arbitrators. — These  have  been  very  consider- 
ably extended  by  the  Arbitration  Act,  1889.  The  chief 
of  these  are  given  by  sects.  7  and  19.  Sect.  7  runs  as 
follows : 

' '  The  arbitrators  or  umpire  acting  under  a  submission  shall, 

unless  the  submission  expresses  a  contrary  intention,  have  power — • 

(a)  To  administer  oaths  to,  or  take  the  afiBjmations  of,  the  parties 

and  witnesses  appearing ;  and 
(6)  To  state  an  award  as  to  the  whole  or  part  thereof  in  the  form 

of  a  special  case  for  the  opinion  of  the  Court ;  and 
(c)  To  correct  in  an  award  any  clerical  mistake  or  error  arising 

from  any  accidental  slip  or  omission." 

Of  these  powers,  the  first  two  were  given  previously  by 
3  &  4  Will.  4,  c.  42,  s.  41,  and  Common  Law  Procedure 
Act,  1854,  s.  5,  respectively,  but  the  last  is  now  for  the 
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first  time  conferred.      New   powers  are  also  given  by 
sect.  19,  which  runs  as  follows : — 

*'  Any  referee,  arbitrator,  or  umpire  may  at  any  stage  of  the  pro- 
ceedings under  a  reference,  and  shall,  if  so  directed  by  the  Court  or 
a  judge,  state  in  the  form  of  a  special  case  for  the  opinion  of  the 
Court  any  question  of  law  arising  in  the  course  of  the  reference." 

Proceedings. — Though  space  would  not  allow  a  full  dis- 
cussion of  the  usual  mode  of  conducting  proceedings  before 
arbitrators,  it  will  be  necessary  to  refer  to  the  matter  to 
some  slight  extent  for  the  guidance  of  professional  men 
who  are  engaged  as  arbitrators  in  cases  relating  to  works 
or  buildings. 

The  respective  parties  and  their  solicitors  should  be 
consulted  about  the  time  and  place  of  meeting  to  hear 
evidence.      This  being   settled,  formal  notice  should  be 
given  to  the  parties  and  their  solicitors,  stating  the  time 
of  meeting.     (See  Osivald  v.  Grey,  and  Hohhs  v.  Ferrars.)  24  L.  J.  Q.  B. 
And  after  due  notice,  if  the  time  be  reasonable,  the  pro-  ^^*  ^^^^^) 
ceedings  may,  even  though  the  solicitor  of   one  of  the  779.    (1840)' 
parties  cannot  attend,  go  on  in  his  absence. 

It  is  only  usual  to  have  one  counsel  on  each  side,  but 
in  cases  of  importance  or  difficulty  two  counsel  will  be 
allowed  for  when  taxing  costs.     (Sinclair  v.  G.  E.  liailicai/  l.  R.  5  C.  P. 
Company.)     The  parties  should  have  the  fullest  possible  q  p  1^5^* 
opportunity  of  making  their  case  before  the  arbitrator,  and  (^*^^) 
of  examining  their  witnesses. 

In  Re  Ilaujh'a  Estate,  Tm-nor,  L.  J.,  remarked  that,  "  before  the  3  De  G.  F.  & 
arbitrator  excludes  any  one  from  attending  on  behalf  of  any  of  the  J*  \^^J,  ^^^ 
parties  interested,  he  is  bound  to  ascertain  that  there  is  good  reason  422.  (1862)"  ' 
for  the  exclusion,  and  to  take  the  best  care  he  can  that  the  party 
who  is  affected  by  the  exclusion  is  not  prejudiced  by  it." 

But  one  witness  may  be  excluded  when  another  is 
being  examined,  if  the  exclusion  be  not  due  to  corrupt 
motives.     {Ilewlet  v.  Laycock.)     Witnesses  must  be  sworn  (I827) 
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See  Arbitra- 
tion Act, 
1889,  ss.  7, 
22,  and 
Schedule  1(g). 

14  &  15  Vict. 
c.  99,  ss.  2— 
16.  (1851) 


McCl.  &  Y. 
160.  (1825) 


32L.  J.  Q.B. 
55.  (1862) 


16L.  J.  Q.  B. 

330.  (1847) 


3  Dow.  669. 
(1836) 


L.  E.  12  App. 
Cas.  738. 
(1887) 


if  the  submission  provides  that  the  evidence  should  be  on 
oath;  but  if  the  submission  is  silent  on  the  matter,  the 
swearing  of  the  witness  is  entirely  in  the  discretion  of  the 
arbitrators.  The  witnesses  are  to  be  examined  in  the  same 
manner  as  in  an  action,  and  if  they  testify  falsely  are 
liable  for  perjury. 

The  same  rules  of  evidence  are  to  be  observed  at  arbitra- 
tions as  in  Court  {Att.-Gen.  v.  Davison),  and  if  the  arbi- 
trators refuse  evidence  which  is  legally  admissible  and 
tendered  by  the  parties,  the  Court  may  revoke  the  submis- 
sion. The  Court,  however,  may  refuse  to  revoke  if  it  be 
satisfied  that  the  arbitrator,  on  hearing  the  decision  of  the 
Court,  will  comply  with  its  directions  and  receive  the 
evidence.  (Sart  v.  Duke.)  Arbitrators  should  be  very 
cautious  in  rejecting  evidence,  on  the  ground  of  its  being 
foreign  to  the  issues,  or  as  being  too  great  in  amount. 
{In  re  Marsh.)  Or  if  the  arbitrators  refuse  to  examine  a 
material  witness  who  is  tendered,  on  the  ground  that  there 
is  enough  evidence  without  him,  this  may  invalidate  the 
award.     {PMpps  v.  Ingram.) 

Where  evidence  is  tendered  by  one  of  the  parties,  and 
though  objected  to  as  being  legally  inadmissible,  the 
arbitrator  receives  such  evidence,  the  Court  will  not,  as  a 
rule,  on  that  ground  give  power  to  revoke  or  set  aside  the 
award,  as  an  award  will  not  usually  show  what  effect,  if 
any,  the  arbitrators  have  given  to  the  evidence  objected  to. 
However,  a  late  case  on  this  point  seems  to  go  rather  in 
the  opposite  direction. 

Kirk  and  Baiidall  v.  The  East  and  West  India  Docks  Company 
was  an  appeal  by  tbe  defendant  company  from  a  decision  of  the 
Court  of  Appeal,  affirming  a  finding  of  the  Queen's  Bench  Division. 
The  plaintiff  contractors  had,  in  1882,  entered  into  a  contract  with 
the  defendant  company  to  construct  certain  large  docks  at  Tilbury, 
on  the  Thames.  A  schedule  of  prices  was  attached  to  the  contract, 
and  the  work  actually  executed  was  to  be  paid  for  at  these  prices. 
The  works  were  then  proceeded  with,  but  about  July,  1884,  dis- 
putes arose  between  the  parties.    The  contractors  alleged  that  the 
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payments  on  account  were  entirely  inadequate.  They  claimed 
256,660/.  in  excess  of  the  payments  already  made,  and  they  de- 
manded arbitration.  The  contractors  reduced  their  workmen,  and 
thereupon  the  company  gave  them  notice  to  proceed  with  the 
works,  and  after  some  time  the  company  took  possession  of  the 
works,  and  finished  them  by  means  of  other  contractors.  The 
contract  contained  an  arbitration  clause,  providing  for  disputes, 
and  that  any  reference  thereunder  and  award  shoiild  have  all  the 
incidents  and  consequences  of  a  reference  and  award  by  a  sole 
arbitrator  appointed  under  the  Common  Law  Procedure  Act,  1854, 
and  that  the  submission  should  be  made  a  rule  of  the  High  Court. 

Sir  F.  J.  Bramwell  was  appointed  arbitrator,  and  at  the  hearing 
the  plaintiff  contractors  submitted  evidence  of  information  obtained 
from  the  engineers  of  the  company  prior  to  their  entering  into  the 
contract,  and  which  proved  inaccurate,  and  part  of  their  claim  was 
based  upon  this  alleged  incorrect  information.  The  dock  company 
objected  to  the  reception  of  evidence  of  matters  which  had  occun-ed 
before  the  execution  of  the  contract,  and  on  the  arbitrator  deciding 
to  receive  the  evidence,  the  company  moved  in  Coui-t  for  leave  to 
revoke  the  submission.  The  question  eventually  came  before  the 
House  of  Lords,  when  it  was  held  that  where  an  arbitrator  is  going 
wrong  on  a  point  of  law,  the  Court  has  jurisdiction  to  give  leave, 
under  3  «fe  4  Will.  4,  c.  42,  s.  39,  to  revoke  the  submission,  and 
will  exercise  the  power,  unless  the  parties  agree  that  the  arbitrator 
should  raise  the  questions  on  a  special  case.  The  order  ultimately 
made  was  substantially  that  the  arbitrator  should  set  out  the  evi- 
dence received  which  was  objected  to,  his  purpose  in  so  receiving 
it,  and  the  use  he  made  of  it  in  framing  his  award. 

In  James  v.  James  and  Bendall,  which  came  before  the  Court  of  22  Q.  B.  D. 
Appeal,  the    plaintiff    sought  leave    to  revoke  a  submission  to  ^^X  *^  H.PP* 
arbitration,  the  arbitrator  having  decided  one  point  in  dispute  at  12  •  L.  j. 
the  request  of  the  parties  before  making  his  award.     The  Coiu't,  (Q.  B.)  N.  C. 
however,  afiirmed  the  decision  of  the  Divisional  Court,  and  refused  ^,^m  '  ^' 
leave  to  revoke ;  Lindley,  L.  J.,  obsei-ving  that  the  case  of  The 
East  and  West  India  Docks  Compaiiy  v.  Kirk  and  Randall  did  not,  in 
his  opinion,  lay  down  any  proposition  opposed  to  the  practice  of  the 
Coui-t,  or  applicable  to  the  general  run  of  cases,  but  was  decided 
under  exceptional  cii'cumstances,  when  any  other  course  would 
have  led  to  enormous  expense. 

In  this  connection,  it  may  be  well  to  remember  sect.  19 
of  the  Arbitration  Act,  1889,  already  quoted,  under  which 
the  arbitrator  may,  and  if  the  Court  so  direct,  must,  state 
in  the  form  of  a  special  case  for  the  opinion  of  the  Court 
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any  question  of  law  arising  in  the  course  of  tlie  reference. 
.    See  also  sect.  7. 

It  is  often  a  matter  of  difficulty  for  arbitrators  to  know 
whether  they  should  reject  or  receive  evidence,  which  is 
pressed  upon  them  by  one  side,  and  strenuously  objected 
to  by  the  other  party.  It  would  appear,  however,  from 
the  decision  of  the  House  of  Lords  just  quoted,  that  the 
best  course  will  be  to  receive  such  evidence,  but  subject  to 
the  condition  that  it  be  set  out  in  the  award,  and  that  it 
also  be  shown  to  what  extent  (if  any)  it  has  been  used  or 
relied  on  in  making  up  the  award,  or  the  other  course  may 
be  adopted,  of  stating  a  special  case  for  the  opinion  of  the 
Court. 

Time. — A  submission  to  arbitration  should  expressly  fix 
the  period  within  which  the  award  should  be  made.  As  a 
rule,  however,  the  arbitrators  are  expressly  authorized  to 
extend  the  time  within  certain  limits.  And  now,  in  the 
absence  of  any  contrary  intention  expressed  in  the  sub- 
mission, it  shall  be  deemed  to  include  these  provisions  as 
to  time : 

"  The  arbitrators  shall  make  their  award  in  writing  within  three 
months  after  entering  on  the  reference,  or  after  having  been  called 
on  to  act  by  notice  in  writing  from  any  party  to  the  submission,  or 
on  or  before  any  later  day  to  which  the  arbitrators,  by  any  writing 
signed  by  them,  may  from  time  to  time  enlarge  the  time  for  making 
the  award. 

"  If  the  arbitrators  have  allowed  their  time  or  extended  time  to 
expire  without  making  an  award,  or  have  delivered  to  any  party  to 
the  submission,  or  to  the  umpire,  a  notice  in  writing,  stating  that 
they  cannot  agree,  the  umpire  may  forthwith  enter  on  the  reference 
in  lieu  of  the  arbitrators. 

* '  The  umpire  shall  make  his  award  within  one  month  after  the 
original  or  extended  time  appointed  for  making  the  award  of  the 
arbitrators  has  expired,  or  on  or  before  any  later  day  to  which  the 
umpire  by  any  writing  signed  by  him  may,  from  time  to  time, 
enlarge  the  time  for  making  his  award."  (Arbitration  Act,  1889, 
s.  2,  Sched.  I.  (c),  (d),  and  (e).) 
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The  tliree  months  referred  to  in  the  first  of  these  pro- 
visions are  to  be  reckoned,  when  they  count  from  entering 
on  the  reference,  from  the  date  when  the  arbitrators  enter 
upon  the  reference  by  opening  the  hearing  of  the  case. 
See  Baker  v.  Stephens.  Poo^*Jl  ?'  ?* 

523  j   36  J-i.  J. 

By  sect.  9  of  the  Arbitration  Act,  1889,  it  is  enacted  Q.  B.  236. 

that-  '"«^' 

* '  Tlio  time  for  making  an  award  may  from  time  to  time  be 
enlarged  by  order  of  the  Court  or  a  judge,  whether  the  time  for 
making  the  award  has  expired  or  not." 

A  similar  provision  existed  in  sect.  15  of  the  Common 
Law  Procedure  Act,  1854,  which  is  now  repealed. 

By  E.  S.  C.  Ord.  64,  r.  14a,  "  Where  the  time  for  making  an 
award  is  enlarged,  the  enlargement  shall  be  deemed  to  be  for  one 
month,  unless  a  different  time  is  specified  in  the  order." 

Rule  of  Court. — Formerly  it  was  necessary  under  certain 
circumstances  to  make  the  submission  a  rule  of  Court. 
The  statute  of  "William  III.,  under  which  this  was  done, 
has  now  been  repealed,  and  by  sect.  1  of  the  Arbitration 
Act,  1889,  already  quoted,  a  submission,  unless  a  contrary 
intention  is  expressed  therein,  shall  have  the  same  effect  as 
if  it  had  been  made  an  order  of  Court. 


Award. — In  framing  an  award  it  is  not  necessary  to 
make  use  of  technical  language  {Eardley  v.  Steer) ;  but  4  Dow.  423. 

(1835) 

the  award  must  be  definite  and  clear  in  its  terms.     (Lock     _  ^     , 

^  6  B.  &  Ad. 

v.  ViiUiamy.)  600.  (1883) 

Recitals  are  not  necessary  in  all  cases,  but  when  made  they 

should  closely  follow  the  submission.     It  is  also  competent 

to  attach  a  map  (with  written  descriptions  at  bottom)  to 

an  award  and  incorporate  it  therein.     {Johnson  v.  Latham.)  20  L.  J.  Q.  B. 

The  award  should  be  executed  with  the  forms  specified  in       *  ^      ^ 
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the  submission  "  under  hand  "  or  under  "  hand  and  seal  '* 

6  Taunt.  625.  as  the  case  may  be  {Everard  v.  Patterson)^  and  one  witness 
^      '  is  sufficient.     If  the  award  is  to  be  signed  by  two  or  more 

arbitrators,  they  should  sign  at  the  same  time  and  in  the 

2^  L.  f  •  Q- ^-  presence  of  each  other.     ( Wade  v.  Bowling.)     An  award 

B.  44.  (1854)   is   deemed  to   be   made,   and  published,  and  ready  for 

delivery  to  the  parties  as  soon  as  it  has  been  made,  even 

6M.&'W.473.  though  no  notice  has  been  sent  to  them  of  the  fact.    {Brook 

V.  Mitchell.)     But  the  time  will  count  from  the  date  of 

notice  of  publication  where  proceedings  are  taken  to  set 

the  award  aside.     {Brook  v.  Mitchell^  supra.)     An  award 

must  be  properly  stamped,  otherwise  it  cannot  be  legally 

enforced,  but  it  may  at  any  time  before  application  for 

7  T.  R.  95.      enforcement  be  properly  stamped.    {Preston  v.  Eastwood  and 
\t^      oon      ^^^^  V.  Slocombe.)     The  arbitrators  must  deal  in  their  award 

9  Dow.  339.  •' 

(1841)  with  all  the  matters  included  in  the  submission. 

3  Bing.  N.  C.  Thus,  in  the  case  of  Be  Rider  it  was  referred  to  arbitrators  to 
874.  (1837)  determine  as  to  claims  for  extra  works  and  deductions  in  connection 
with  a  building  contract ;  also  as  to  alleged  defects  in  the  building, 
and  the  balance  (if  any)  due  to  the  contractor.  The  award  was 
merely  for  a  gross  sum  of  money  to  be  paid  to  the  builder,  but  it 
did  not  deal  with  the  alleged  defects,  and  it  was  held  bad  as  an 
award. 

But  where  a  cause  and  all  matters  in  difference  were  referred, 
and  the  arbitrator  awarded  in  settlement  of  "all  matters  in  differ- 
ence, accounts,  claims,  and  demands  between  the  parties  up  to 
date,"  a  definite  sum  to  be  paid  by  the  defendant  to  the  plaintiff, 
21  L.  J.  Ex.     it  was  held  a  good  award.     {Bradley  v.  Phelps.) 
310.  (1862)  Again,  in  Roberts  v.  Eherhardt,  it  was  held  that  where  the  costs 

Vc\  "^/iftfi-r?"  ^^  *^®  award  and  reference  were  to  be  in  the  arbitrator's  discretion, 
and  he,  being  also  trustee  and  receiver  of  the  estate,  paid  the  costs 
out  of  the  estate,  and  in  the  award  did  not  state  by  whom  the  costs 
were  to  be  borne,  the  award  was  bad. 


Costs. — ^At  common  law,  an  arbitrator  has  no  power 
over  the  costs  of  a  reference,  unless  the  submission  em- 
powers him  to  deal  with  the  matter.     But  now,  in  the 


70.  (1857) 
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absence  of  any  contrary  intention,  a  provision  will   be  Arbitration 
implied  in  every  submission  that  the  costs  of  the  refer-  §.  2,*  Sche- 
ence  and  award  shall  be  in  the  discretion  of  the  arbitrators       °     ^*^* 
or  umpire,  who  may  direct  to  and  by  whom  and  in  what 
manner  those  costs  or  any  part  thereof  shall  be  paid,  and 
may  tax  or  settle  the  amount  of  costs  to  be  so  paid,  or  any 
part  thereof,  and  may  award  costs  to  be  paid  as  between  soli- 
citor and  client.    Where  the  submission  directs  that  the  costs 
are  to  abide  the  event  of  the  award,  the  arbitrator  should 
make  no  reference  to  the  costs  in  his  award.     {Henisworth  v.  i  C.  B.  131. 
Brian.)     The  costs  of  the  reference  include  the  expenses 
incurred  by  the  parties  in  connection  with  the  inquiry 
held  by  the  arbitrators,  and  will  include  the  expenses  of 
witnesses   examined  before   the   arbitrators.       {Broicn   v.  13  m.  &  W. 
Nelson.)     The  costs  of  the  award  are  the   fees   charged  ^"^IqI  ^iM/k\ 
by  the  arbitrators  for  their  own   services,  including  any 
costs  incurred  by  obtaining  legal  assistance  in  preparing 
the  award,  and  they  will  be  subject  to  the  same  rules  as 
the  costs  of  the  reference.     The  arbitrator  may  direct  by 
the  award  which  party  is  to  pay  the  arbitrator's  fees,  or 
that  a  moiety  is  to  be  paid  by  each  party.     But  the  simi 
or  sums  so  to  be  paid  should  not  be  expressed  in  the 
award.     {Parkinson  v.  Smith  and  Threlfell  v.  Fanshawe.)  30  L.  J.  Q.  B, 
When  sending  notice  to  the  parties  that  the  award  has  ,_  *  \  ^^ 
been  made  and  published,  the  arbitrator  should  state  the  334.  1860. 
total  amount  of  fees  payable,  and  that  the  award  would  be 
handed   over   on   payment  of  the  amount.     The   award 
should  then  be  held  till  the  fees  are  paid.     The  arbitrator 
has  a  lien  upon  the  award  and  submission  in  respect  of 
his  costs.     {Hoggins  v.   Gordon  and  Ponsford  v.  Swaine.)  iiL.  J.  Q.  B. 
Arbitrators  may  fix  theii'  own  fees,  but  the  charges  must  ^^^*  /\?*^^ 

1  J,  &  H.  433. 

be  reasonable.     When  an  unreasonable  amount  is  chai-ged,  (1861) 
and  a  party  pays  it  under  the  quasi  compulsion  of  the 
M.  p 
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award  being  withheld,  the  excess  may  be  recovered  back 

by  the  party  so  paying  it  as  money  had  and  received. 

20  L.  J.  Q.  B.  (Fernley  v.  Branson  and  Re  Coomhe  and  Barnes  v.  Braith- 

178    flSSl") 

4  Ex.  839.       waite.)      And  when  the   successful  party  takes  up  the 

^^^^^)  award,  and  pays  what  are  exorbitant  fees  to  the  arbi- 

2H.&N.569.  ^  ',  ^    \  wi,       XI.  ^     X  XI 

(1867)  trator,  he  cannot  compel  the  other  party  to  pay  the  excess 

amount  charged.     He  can   only  tax  a  reasonable  fee  as 

2  M.  &  G.       against  the  other  party.     (Bossett  v.  Gingell.) 

C.  P.  183.     '       Two  cases  on  arbitrators'  fees  may  be   cited  at  some 

(^^^^)  length.     The  first  of  these  is 

27  L.  J.  C.  P.       Eoherts  v.  Eherhardt,  already  mentioned.     Here  the  arbitrator 

70.  (1867)  ^^g  ^;[gQ  ^j^Q  receiver  of  the  partnership  estate,  with  power  to 
dispose  of  it  as  he  might  think  best  for  the  parties,  and  the  costs 
of  the  reference  and  award  were  to  be  left  to  his  discretion.  The 
arbitrator  paid  the  costs  of  the  reference  out  of  the  estate,  and  he 
certified  in  the  award  that  he  had  deducted  the  costs  of  the  award 
out  of  the  money  in  his  hands  as  receiver.  Held,  Williams,  J., 
dissenting,  that  the  award  was  bad — (1)  because  he  had  no  power  to 
fix  his  own  fees,  and  pay  his  own  costs  out  of  the  money  he  had  as 
receiver ;  (2)  because  the  award  did  not  decide  by  whom  the  costs 
were  to  be  paid. 

L.  R.  A  later  and  more  important  case  is  that  of  Crampton  and  Hall  v. 

48  S;£«P*  Ridley  &  Co.  This  was  an  action  by  an  umpire  and  arbitrator  to 
recover  328Z.  as  fees.  The  facts  were  as  follows :  The  agreement  to 
refer  the  matter  in  dispute  to  the  plaintiffs  contained  a  provision 
that  the  costs  were  "to  be  in  the  arbitrators'  discretion."  Before 
the  arbitrators  had  disagreed,  Crampton  was  appointed  umpire  and 
informed  of  the  terms  of  the  reference.  At  the  first  meeting  an 
agreement  was  come  to  between  the  counsel  of  the  parties  that 
"  such  of  them  as  may  be  directed  by  the  arbitrators  shall  pay  such 
costs  and  charges  of  the  arbitrators  as  they  may  direct,"  and  this 
agreement  was  reduced  into  writing.  In  the  result,  the  umpire 
directed  that  each  party  should  pay  his  or  their  costs  of  reference 
and  half  the  costs  of  the  award,  and  that  if  either  party  should  pay 
in  the  first  instance  more  than  half  costs  of  award,  the  other  should 
repay  him  or  them  so  much  of  the  amount  as  should  exceed  the 
half  of  the  costs.  One  of  the  parties  paid  his  arbitrator  his  fees. 
The  other  paid  nothing.  Action  was  brought  by  the  remaining 
arbitrator  and  the  umpire  against  both  parties,  the  arbitrator  who 
received  his  fees  being  joined  as  a  defendant.    The  judge  dismissed 
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the  case  against  the  latter,  and  gave  judgment  against  the  bankrupt 
party  for  his  arbitrator's  fees  and  half  the  umpire's  foes,  and  against 
the  other  party,  who  had  paid  his  arbitrator,  for  the  other  half  of 
the  umpire's  fees. 

This  judgment  was  given  on  the  ground  that  the  facts  proved 
disclosed  a  special  contract  binding  the  parties  to  pay  the  arbitrators' 
and  umpire's  fees  as  directed  by  the  award ;  but  during  argument 
the  point  was  raised  whether  independently  of  special  contract  the 
arbitrator  or  umpire  had  any  right  of  action  for  his  fees.  It  was 
contended  that  he  had  none,  and  that  all  he  was  entitled  to  was  to  : 

hold  the  award  until  his  fees  wore  paid ;  and  several  cases  were 
cited  tending  to  support  this  view.  Smith,  J.,  while  not  deciding 
the  i)oint,  expressed  a  strong  conviction  that  independently  of 
special  contract  the  arbitrator  was  entitled  to  recover  fair  remune- 
ration for  his  trouble.  " In  my  opinion,"  he  said,  "if  the  point 
now  in  hand  ever  comes  to  be  decided  by  a  Court  of  review,  if  that 
be  necessary,  it  will  be  held,  and  I  believe  the  law  to  be,  that  upon 
an  arbitration  such  as  we  are  now  dealing  with,  there  is  an  implied 
promise  by  the  parties  appointing  the  arbitrators  and  the  umpire 
jointly  to  pay  them  for  their  services.  In  my  judgment,  in  the  cases 
above  referred  to,  Courts  were  not  dealing  with  the  class  of  arbi- 
trators and  umpires  to  which  the  case  in  hand  applies."  In  other 
words,  where  the  Courts  had  declared  that  arbitrators  were  not 
entitled  to  an  action  for  fees,  the  arbitrations  had  been  merely  cases 
of  friendly  intervention  to  settle  disputes  between  friends,  not 
attempts  to  decide  on  the  legal  rights  and  obligations  of  parties  to 
a  business  dispute. 

It  may  be  mentioned  that  in  the  case  of  In  re  Autothreptic  21  Q.  B.  D. 
Steam  Boiler  Company  it  was  held  that  where  upon  a  reference  ^°'^*  (^^°°) 
by  consent,  but  not  in  a  cause,  the  costs  of  the  reference  are  left 
in  the  discretion  of  the  arbitrator,  the  costs  of  negotiating  and 
settling  the  terms  of  the  submission  may  be  allowed  on  taxation 
as  **  costs  of  the  reference." 

Also  by  In  re  Walker  it  was  decided  that  a  power  in  the  sub-  30  "W.  R.  703. 
mission  of  awarding  the  costs  of  the  reference  includes  a  power  of  (1^®*) 
awarding  the  costs  of  the  award. 

Lastly,  by  sect.  20  of  the  Arbitration  Act,  1889,  it  is  enacted  that  62  &  53  Vict. 
**  Any  order  made  under  this  Act  may  be  made  on  such  terms  ^'  *^- 
as  to  costs,  or  otherwise,  as  the  authority  making  the  order  thinks 
just." 

Remitting  Award. — By  sect.  10  of  the  Arbitration  Act, 
1889,  which  is  substantially  a  re-enactmeiit  of  sect.  8  of 

v2 
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the  Common   Law   Procedure  Act,  1854,  it  is  declared 
that : — 

"  (1.)  In  all  cases  of  reference  to  arbitration  the  Court  or  a  judge 
may,  from  time  to  time,  remit  the  matters  ref eiTed,  or  any  of  them, 
to  the  reconsideration  of  the  arbitrators  or  umpire. 

'  •  (2. )  Where  an  award  is  remitted,  the  arbitrators  or  umpire  shaU, 
unless  the  order  otherwise  directs,  make  their  award  within  three 
months  after  the  date  of  the  order." 
27  L.  J.  0.  P.  It  may  be  noticed  that  in  Hodghinson  v.  Fernie  it  was  held  that 
66.  (1857)  under  the  Common  Law  Procedure  Act  a  matter  would  not  be  re- 
mitted for  a  defect  not  appearing  on  the  face  of  the  award  and  only 
set  forth  upon  affidavit,  and  where  there  has  been  no  misconduct  on 
the  arbitrator's  part. 

Setting  aside  award. — By  sect.  11  of  the  Arbitration 
Act,  1889,  which  reproduces  sect.  2  of  9  Will.  III.  c.  15, 
substantially,  it  is  enacted  that — 

"  (1.)  Where  an  arbitrator  or  umpire  has  misconducted  himself, 

the  Court  may  remove  him. 
"  (2.)  Where  an  arbitrator  or  umpire  has  misconducted  himself, 

or  an  arbitration  or  award  has  been  improperly  procured, 

the  Court  may  set  the  award  aside." 

The  grounds  upon  which  the  Court  will  act  cannot  be 

set  out  in  any  well- arranged  order,  but  a  few  illustrations 

will  prove  useful,  as  indicating  the  way  the  Courts  have 

hitherto  exercised  their  jurisdiction  in  matters  of  this  kind. 

Thus,  an  award  was  objected  to  on  the  ground  that  the 

arbitrators  had  been  guilty  of  misconduct  in  taking,  sepa- 

6  Q.  B.  845 ;    rately,  evidence  behind  the  backs  of  the  parties  {Re  Plews 

139.  (1845^    '  ^^^  Middleton),  and  the  Court  set  it  aside. 

And  where  the  award  is  uncertain  or  not  final,  or  does 
not  cover  all  the  matters  submitted,  the  award  will  not  be 
allowed  to  stand. 

Again,  where  the  arbitrator  has  exceeded  his  jurisdic- 

60  L.  J.  Ch.    tion,  the  award  may  be  attacked.     {Great  Western  Railway 

'  ^      '      Company  v.    Waterford  and  Limerick  Raihvay  Company^ 
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But  the  Court  'will  not  interfere  on  the  ground  that  the 

arhitrator  has  made  a  mistake  of  law  or  fact,  unless  the 

mistake  is  patent.       {Payne  v.  Masaey  and   Sharman   v.  9  Moore,  666. 

Bell.)     Nor  will  the  Court  discuss  the  question  whether  or  5  m.  &  S.  504. 

not  the  award  is  contrary  to  the  evidence.     (Re  BradsMic*s  (^^^S) 

•^  ^  12  Q.  B.  562  ; 

Arbitration.)  17  L.  J.  Q.  B. 

It  is  not  a  good  objection  to  an  award  that  it  is  unrea-       '  ^       ' 
sonable  or  wrong  in  law  or  in  fact.      {Price  v.  Price ;  9  I^ow.  334. 
Faviel  v.  Eastern  Counties  Railway  Company.)     If ,  how-  2  Ex.  344;  17 
ever,  a  gross  mistake  has  been  made  by  the  arbitrator,  \i^^^'  ^^'^* 
though  not  apparent  on  the  face  of  the  award,  the  Court 
may  interfere  on  the  gi'ound  that  the  mistake  is  so  flagrant 
as  to  suggest  misconduct  on  the  arbitrator's  part  {Ashton  2  Dow.  651 ; 
V.  Pointer),  or  where  both  parties  and  the  arbitrator  him-  240.  (1834) 
self  admit  the  mistake.     {Flynn  v.  Robertson.)  L.  R.  4  C.  P. 

Fraud  or  concealment  of  material  facts  by  one  or  other 

of  the  parties,  wliich,  if  known  to  the  arbitrator,  would 

have  led  him  to  make  a  different  award,  is  a  ground  upon 

which  the  Court  will  act,  and  set  the  award  aside.     {South  2  Eq.  Ca.  Ab. 

Sea  Company  v.  Bumstead.) 

In  the  very  recent  case  of  Jones  v.  Rliondda  and  Swansea  Bay  Law  Times, 
Railway  Company  and  YocJcney,  the  plaintiff  applied  for  an  inter-  J^g^  P  » 
locutory  injunction  to  prevent  the  defendant  company  obtaining  a 
certificate  or  award  from  the  defendant  Yockney  upon  a  contract 
dated  24th  March,  1883,  and  to  restrain  the  defendant  Yockney 
from  making  or  granting  any  such  award  or  certificate.  There  was 
no  proof  of  misconduct  on  Yockney's  part.  The  ground  alleged  for 
the  application  was  that  Yockney  was  the  engineer  of  the  defen- 
dant company,  and  as  such  had  determined  the  contract  under  a 
power  reserved  in  it.  Hold,  that  though  the  Court  had  power  to 
restrain  an  arbitrator  from  making  an  award,  yet  the  ground  upon 
which  it  interfered  was  misconduct  on  the  jjart  of  the  arbitrator. 
In  the  present  case,  the  arbitrator  agreed  upon  was  the  engineer  of 
the  company,  and,  so  long  as  his  alleged  misconduct  amounted  to 
nothing  more  than  fulfilling  his  duty  as  such  engineer,  ho  could 
not  be  prevented  from  acting  as  arbitrator. 

It  should,  however,  be  borne  in  mind  that  where  the 
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objections  to  an  award  are  based  on  alleged  irregularities 
on  the  part  of  the  arbitrator,  or  in  the  conduct  of  the  pro- 
ceedings before  him,  they  may  come  too  late,  when  the 
award  is  made,  because  the  party  entitled  to  make  the 
objections  may  have  waived  them  by  continuing  to  take 
part  in  the  proceedings. 

The  time  within  which  proceedings  can  be  taken  for 

Ord.  LXIV.     setting  aside  the  award  is  fixed  by  rule  of  the  Supreme 

^*  ■^^'  Court,  which  runs  as  follows : — 

"  An  application  to  set  aside  an  award  may  be  made  at  any  time 

before  tbe  last  day  of  the  sittings  next  after  such  award  has  been 

made  and  published  to  the  parties." 

59  L.  J.  Ch.  In  Re    Oliver's  Executors  and  Scott,  it  was  held  that  rule  7  of 

148.  (1890)        Qj.^^  LXIV.  is  appHcable  to  setting  aside  awards  after  expiration 

of  the  time  limited  by  rule  14. 

By  Order  LII.,  rule  1,  such  an  application  is  to  be  by 
motion,  and  by  rule  4  of  same  order — 

"Every  notice  of  motion  to  set  aside,  remit,  or  enforce  an 
award  ....  shall  state  in  general  terms  the  grounds  of  the  appli- 
cation; and  where  any  such  motion  is  founded  on  evidence  by 
affidavit,  a  copy  of  any  affidavit  intended  to  be  used  shaU.  be  served 
with  the  notice  of  motion." 

Enforcing  an  Award. — Where  the  unsuccessful  party  to 
a  reference  declines  or  neglects  to  carry  out  the  terms  and 
directions  of  the  award,  proceedings  become  necessary  to 
enforce  the  award.  Formerly,  it  was  in  many  cases 
necessary  to  bring  an  action  for  this  purpose ;  but  now,  by 
sect.  12  of  the  Arbitration  Act,  1889,  "  an  award  on  a 
submission  may,  by  leave  of  the  Court  or  a  judge,  be 
enforced  in  the  same  manner  as  a  judgment  or  order  to 
Law  Times,  the  same  effect."  (See  He  Hammond  and  Waterton.) 
^  ^^'  '  As  to  the  manner  in  which  judgments  and  orders  may 
be  enforced,  see  Eules  of  Supreme  Court,  Order  XLII. 
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Impossibility  of  Performance. — On  the  question  of  im- 
possibility of  performance,  the  considerations  differ 
according  as  the  impossibility  existed  before  or  arose 
after  the  contract  was  entered  into.  In  the  former  case, 
as  a  general  rule,  impossibility  of  performance  is  a  ground 
of  relief ;  in  the  second,  generally  speaking,  it  is  not. 

Where,  at  the  time  of  contracting,  the  contract  plainly 
could  not  possibly  be  carried  out,  the  agreement  is  void. 
Where,  however,  the  impossibility  was  not  plain,  it  must 
be  known  to  both  parties,  to  one,  or  to  neither.  If  known 
to  both,  there  is  no  contract.  If  known  to  the  employer 
alone,  the  contractor  may  obtain  relief  on  the  ground  of 
fraud.  If  known,  however,  to  neither,  it  is  not  clear  that 
if  the  contractor  has  expressly  agreed  to  perform  it,  he  ^vill 
not  be  held  liable  in  damages  for  failing  to  carry  out  his 
agreement.  (See  Hannen's,  J.,  remarks  in  Jones  v.  L.  R.  c  Q.  B. 
St.  John^s  College.)  Any  relief  which  the  contractor  could 
obtain  would  be  on  the  ground  of  mistake. 

Wlion,  however,  at  the  time  of  contracting,  the  contract 
was  possible  of  performance,  but  subsequently  it  became 


16. 
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impossible,  as  a  general  rule  the  contractor  will  be  liable 
for  non-performance.     At  any  rate,  this  will  be  the  case 

L.  R.  4  Q.  B.  where  the  thing  is  expressly  agreed  upon.     (See  Ford  v. 
Cotesworth,  already  referred  to.) 

There  appear,  however,  to  be  two  exceptions  to  this 
rule — 

(1.)  Where  the  impossibility  arises  through  an  altera- 
tion in  the  laws  of  the  country, 

L.  R.  4  Q.  B.       The  case  of  Baily  v.  De  Crespigny  may  be  cited  as  an  illustration. 

O  ^"^  ^t^'  '^    There  the  defendant  had,  in  a  lease  granted  to  the  plaintiff,  cove- 

(1869)     "  nanted  that  no  building  should  be  erected  on  an  adjacent  plot  of 

land.  This  plot  was  subsequently  taken  by  a  railway  company 
under  their  statutory  powers  of  compulsory  purchase,  and  a  building 
erected  upon  it.  On  action  on  covenant,  held,  that  defendant  was 
discharged. 

(2.)  Where  at  the  time  of  contracting  it  was  evident 
that  the  contract  could  not  be  performed  unless  a  specific 
thing  continued  to  exist,  the  destruction  of  that  specific 
thing  through  the  default  of  neither  party  frees  the 
contractor. 

L.  R.  10  As  an  example  of  this  exception,  the  case  of  The  Anglo-Egyptian 

T  *  T*  p"^  p  ^^  Navigation  Co.  v.  Rennie  may  be  cited.     There  the  contract  was  to 

130    (1875)        construct  and  put  into  a  vessel  certain  boilers  and  engines.     The 

price  was  to  be  paid  by  instalments  on  the  engineer's  certificate. 

After  some  of  the  work  had  been  done  and  some  of  the  price  paid, 

the  vessel  was  lost  at  sea.     Held,  that  the  contract  was  determined 

from  the  loss  of  the  ship,  and  that  both  parties  were  excused  from 

further  performance.     As  by  the  contract,  as  construed  by  the 

Court,  the  property  in  the  boilers  and  machinery  was  not  to  pass 

to  the  plaintiffs  until  these  were  actually  fixed  in  the  ship,  it  was 

held,  further,  that  the  plaintiffs  were  not  entitled  to  them,  nor 

were  they  permitted  to  recover  the  instalments  of  price  already 

paid,  as  there  had  been  no  failure  of  consideration  on  the  defen- 

L.  R.  10  C.  P.  dant's  part.      Ultimately,   this  case  went  to  arbitration  on  the 

^71.  suggestion  of  the  judges  on  appeal. 

A  third  exception  to  the  rule  that  subsequent  impossi- 
bility does  not  excuse  non-performance  of  a  contract,  is  in 
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the  case  of  personal  contracts.     Where  the  contract  is  for 
skilled  services,  and  the  performance  is  made  impossible 
by  the  death  of  the  contractor,  the  contract  is  thereby 
determined.     (See  Chap.  I.,  "  Death  of  Engineer.")     As  See  iw/ra, 
a  rule,  however,  a  building  contract  is  not  one  of  this  ^* 
description. 

Discharge  of  Contract  by  Mutual  Agreement. — Of  course, 

a  contract  may  be  discharged  by  the  parties  to  it  agreeing 

to   discharge   it.     It  is   only   necessary  to   observe    this 

distinction :    if  the  agreement  to   discharge   takes   place 

before  anything  is  done  on  either  side  in  performance  of 

it,  the  contract — unless  it  be  by  deed,  in  which  case  the 

discharge  must  be  by  deed — may  be  discharged  by  simple 

oral  waiver.    If,  however,  the  agreement  is  part  performed 

on  one  side,  the  discharge  must  be  by  deed  or  by  substituted 

agreement. 

As  an  example  of  a  substituted  agreement  the  case  of  Ormea  v.  30  L.  J.  Ch. 
Beadel  may  be  referred  to.  In  this  case  a  builder  entered  into  a  ^-  (l^Sl) 
contract,  one  of  the  conditions  of  which  was  that  if  in  the  architect's 
opinion  progress  made  was  not  satisfactory,  architect  could  purchase 
materials  and  engage  extra  workmen,  and  costs  were  to  be  deducted 
from  balance  owed  to  builder.  Payment  to  builder  was  to  be  by 
instalments  on  architect's  certificate.  When  works  were  part 
executed,  architect  expressed  dissatisfaction  with  rate  of  progress 
and  refused  to  certify  for  further  pajmient.  Builder  being  thus 
rendered  unable  to  pay  his  workmen,  they  became  clamorous,  and 
to  satisfy  them  builder  went  with  them  to  architect's  office.  There, 
in  consideration  of  50/.,  ho,  under  protest,  was  induced  to  agree  to 
give  up  contract,  balance  due  him  for  work  already  done  to  bo 
decided  by  an  arbitrator  mentioned  in  agreement.  Builder  attended 
arbitration,  but  after  award  made  ho  filed  a  bill  to  have  his  agree- 
ment to  give  up  contract  set  aside,  on  the  gi-ound  that  it  was 
obtained  by  undue  pressure.  Held,  that  whether  the  agreement 
was  so  obtained  or  not,  the  builder,  by  acting  upon  it  after  undue 
pressure  had  ceased,  had  confinned  it. 

Power  to  determine. — A  very  usual  clause  in  building 
contracts  is  that  under  which  the  employer  may  put  an 
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end  to  tlie  contract  in  the  event  of  the  contractor  making 
certain  defaults.  Thus,  it  is  frequently  provided  that  if 
the  contractor  proceeds  with  the  works  at  such  a  rate  that 
it  becomes  evident  he  cannot  finish  them  within  the  time 
of  completion,  the  employer  may  enter  and  seize  the  plant 
and  materials,  and  take  possession  of  the  works  and  deter- 
mine the  contract.  In  a  similar  way,  if  the  contractor 
executes  the  works,  or  any  portion  of  them,  in  a  manner 
contrary  to  the  terms  of  the  contract,  the  employer  may 
enter  and  determine  the  contract.  Provision  is  made  in 
all  cases  that  due  notice  of  the  employer's  intention  to 
exercise  his  power  under  the  contract  should  be  given  to 
the  contractor,  and  the  tenor  and  time  of  service  of  this 
notice  are  often  matters  of  considerable  importance. 

There  are  not  many  cases  in  the  reports  where  this 
power  to  determine  the  contract  by  the  employer  has  come 
before  the  Courts ;  but  in  raost  of  the  cases  which  have 
occurred  the  result  has  generally  been  in  the  contractor's 
favour. 

The  two  usual  grounds  for  the  employer  to  act  upon 
are  delay  and  bad  workmanship  on  the  part  of  the  con- 
tractor ;  but  it  is  often  a  matter  of  extreme  difficulty  to 
determine  where  the  delay  is  so  serious,  or  the  bad  work  so 
great  in  amount,  as  to  justify  the  employer  in  putting  an 
end  to  the  contract.  When  the  contractor  actually  stops  or 
abandons  the  works,  and  refuses  to  proceed  further,  there 
may  be  full  justification  for  the  employer  to  intervene ; 
but  it  would  appear  to  require  very  considerable  default 
on  the  part  of  the  contractor,  other  than  mere  stoppage  or 
abandonment,  to  justify  the  peremptory  termination  of  the 
contract.  The  Courts  lean  against  forfeitures,  and  as  a 
rule  the  employer  must  have  a  very  strong  case  to  obtain 
the  aid  of  the  Courts. 

Though,  however,  the  Courts  lean  against  forfeitures, 
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still  if  from  the  terms  of  the  contract  it  is  clear  that  the 
contractor  deliherately  agreed  to  a  forfeiture  imder  certain 
contingencies^  the  Courts  will  have  no  option  but  to  enforce 
that  forfeiture  when  those  contingencies  arise.  It  does 
not  matter  how  oppressive  the  condition  may  he,  provided 
the  contractor  agreed  to  it,  and  the  employer  in  enforcing 
it  acted  bom  fide. 

This  appears  from  the  case,  already  quoted  at  great 
length  in  Chapter  VII.,  of  Stadhard  v.  Lee.  There  the  Seep.  158. 
contractor  agreed  that  the  contract  might  be  determined  75^  (1863)* 
by  the  employer,  if  he  or  his  agent  were  dissatisfied  with 
the  progress  of  the  works.  Under  this  condition  the 
employer  determined  the  contract.  On  action  brought, 
there  was  no  allegation  that  the  employer  was  not  dis- 
satisfied or  had  acted  from  any  other  motive  than  real 
dissatisfaction  with  the  progress  of  the  works ;  but  it  was 
alleged  that  his  dissatisfaction  was  unreasonable  and 
capricious.     Held  that  on  this  statement  no  action  lay. 

In  the  case  of  Scott  v.  The  Liverpool  Corporation  already  referred  3  De  G.  &  J. 
to,  the  plaintiff  was  a  contractor,  and  he  had  entered  into  a  con-  ^^*  5  ^8  L.  J. 
tract  with  the  defendant  corporation  to  execute  certain  waterworks.  (1958) 
The  plaintiff  did  not  proceed  in  a  satisfactory  manner  with  the 
works,  and  the  result  was  that  the  corporation  gave  notice  of  their 
intention  to  determine  the  contract  in  accordance  with  a  provision 
therein.     The  corporation  then  entered  and  took  possession,  and 
the  contractor  then  took  proceedings  against  the  corporation.     It 
was  held  that  the  corporation  were  justified  in  the  course  they  took. 
It  must,  however,  be  borne  in  mind  that  the  decision  in  this  case 
depended  to  some  extent  on  the  authority  to  bo  ascribed  under  the 
contract  to  the  certificate  of  the  engineer. 

Again,  in  Daviea  v.  Swansea  {Mayor,  &c.),  the  plaintiff  was  a  con-  2I  L.  T.  O.  S. 
tractor  under  contract  to  carry  out  some  works  for  the  defendant  1"*3;  22  L.  J. 
cori^ration.     By  the  terms  of  the  contract,  "if  the  plaintiff  from  nfjia) 
bankruptcy,  insolvency,  or  any  cause  whatever,  should  not  proceed 
with  the  works  to  the  satisfaction  of  the  surveyor,  it  shoukl  bo 
lawful  for  the  defendants,  after  three  days'  notice  signed  by  the 
suiTcyor,  to  employ  other  persons  to  complete  the  works ;  and  the 
deed  of  contract  should,  at  the  oxpii-ation  of  the  said  notice,  bo 
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void,  at  tlie  option  of  the  dofondants,  and  tlie  amount  already  paid 
to  the  plaintiff  should  be  considered  the  full  value  of  the  works 
"which  should  up  to  that  time  have  been  executed,  and  the  materials 
on  the  premises  should  become  the  property  of  the  defendants  with- 
out any  further  payment."  After  some  of  the  work  was  executed, 
but  before  any  instalment  of  the  contract  money  became  payable, 
the  surveyor  became  dissatisfied  with  the  progress  made,  and  the 
defendants  determined  the  contract  under  this  power.  Held  that 
the  avoidance  was  good,  and  that  the  plaintiff  was  not  entitled  to 
any  payment  for  the  work  already  done. 

But  though  in  ordinary  cases  the  Courts  will  not  inter- 
fere to  protect  the  contractor  from  a  condition  which  he 
has  deliberately  agreed  to,  the  case  will  be  otherwise  when 
the  contractor  fails  in  his  part  through  the  default  of  the 
employer  himself.  In  the  words  of  Blackburn,  J.,  in 
See  below.  Roberts  v.  The  Bury  Improvement  Commissioners,  "  no 
person  can  take  advantage  of  the  non-fulfilment  of  a  con- 
dition the  performance  of  which  has  been  hindered  by 
himself.'' 

In  this  important  case,  which  has  been  cited  before  in  connection 
L.  E,.  5  C.  P.  with  another  matter  [Roberts  v.  The  Bury  Improvement  Commis- 
310  ;  39  L.  J.  sioners),  the  facts  were  as  follows  : — In  the  contract,  provision  was 
(is70)  '  iiiade  that  the  commissioners  should  be  at  liberty  to  determine  the 
contract  and  take  possession  of  the  works  in  the  event  of  the  con- 
tractor failing  to  complete  with  due  efficiency  or  within  the  stipulated 
time.  This  power  was  exercised  by  the  defendant  commissioners, 
and  the  works  were  taken  over.  The  plaintiff  contractor  then  sued 
the  Board  for  wrongfully  refusing  to  permit  him  to  complete  the 
contract.  The  defence  of  the  commissioners  was  based  upon  the 
condition  entitling  them  to  determine  the  contract.  In  his  reply 
the  plaintiff  alleged  that  any  delay  that  had  occurred  in  the  execu- 
tion of  the  works  had  been  caused  by  the  commissioners  and  their 
architect  in  not  supplying  drawings,  in  not  setting  out  the  works, 
and  in  not  defining  the  lands  and  roads  so  as  to  enable  the  plaintiff 
to  commence  and  proceed  with  the  works.  The  question  then  was, 
were  the  defendant  commissioners  justified  in  the  course  they  had 
taken,  or  had  the  plaintiff  any  cause  of  action?  The  case  came 
before  the  Court  of  Exchequer  Chamber,  where  the  decision  of  the 
Court  of  Common  Pleas  was  reversed ;  the  Court  holding  that  the 
commissioners  were  bound  to  do  their  part  within  a  reasonable  time, 
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and  that,  if  they  violated  this  obligation,  the  contractor  would  have 
a  cause  of  action  against  them  for  any  damages  he  might  sustain, 
and  the  commissioners  would  be  precluded  from  taking  advantage 
of  their  own  breach  of  contract;  and  further,  that  the  question 
whether  there  had  been  default  or  not  in  supplying  the  necessary 
drawings  was  one  of  fact  to  be  determined  by  a  jury,  and  not  by 
the  architect  who  was  himself  responsible. 

The  next  case  deserving  reference  is  that  of  The  Corporation  of  7  L.  R.  Ir. 
Cork  V.  Rooney,  where  the  contractor  was  bound  to  finish  a  bridge  ^^^*  (IMl) 
within  a  given  period.  Great  delay  took  place  in  proceeding  with 
the  bridge,  and  at  the  rate  the  contractor  was  progressing  the 
corporation  believed  the  works  would  not  be  completed  before  the 
time  limited  by  the  Act  of  Parliament  authorizing  the  work  had 
expired. 

The  contract  was  then  determined  in  the  manner  provided 
therein,  but  the  contractor  would  not  give  up  possession  nor  allow 
the  corporation  to  enter  upon  the  works. 

The  corporation  thereupon  brought  this  action,  and  sought  an 
interlocutory  injunction  to  restrain  the  contractor  from  preventing 
them  entering  upon  and  completing  the  works.  In  his  defence,  the 
contractor  alleged  that  delay  had  been  caused  by  the  corpora- 
tion and  their  engineer,  but  the  Court  found  against  this  allegation. 
Judgment  was  given  against  the  contractor,  and  the  injunction 
granted  on  the  condition  that  the  plaintiffs  abide  any  order  as  to 
damages  which  might  afterwards  be  made. 

It  would  appear  as  if  this  case  had  been  settled,  as  it  never 
reached  the  hearing  of  the  cause.  The  contractor's  coiuisel  relied 
strongly  upon  Roherta  v.  The  Bury  Improvement  Commissioners,  but 
the  default  proved  in  that  case  against  the  commissioners  was 
absent  in  the  present  instance. 

It  will  be  noticed  that  the  Corporation  of  Cork  took 
rather  a  new  departure  in  this  case.  They  were  the 
plaintiffs;  but  the  fact  that  their  statutory  powers  were 
about  to  expire  was  a  full  justification  for  their  reversal  of 
the  ordinary  course  of  litigation  between  employers  and 
contractors. 

Another  Irish  case  may  be  referred  to :  it  is  that  of  Bel/iui  Bel&st  New»» 
WaterivorJcs   Commissioners  v.  Anwell    &   Co.     The  contract  was  l®*****  ^^7* 

1  ART 

for  making  a  large  reservoir,  and  it  provided  inter  alia  that  the 
work  was  to  bo  done  as  specified  and  to  the  satisfaction  of  the 
engineer  of  the  plaintiffs,  and  there  was  the  usual  power  to  torminato 
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the  contract  in  the  event  of  delay  or  defective  workmanship  being 
executed  by  the  contractor. 

After  the  reservoir  work  had  progressed  some  time,  the  engineer 
reported  on  several  occasions  that  the  contractors  were  proceeding 
with  the  construction  of  the  embankment  of  the  reservoir  in  a 
manner  contrary  to  the  terms  of  the  specification,  and  in  such  a 
way  as  to  render  the  works  unsafe  ;  and  though  expostulated  with, 
the  contractors  refused  to  alter  their  method  of  procedure.  The  com- 
missioners then  determined  the  contract  and  tried  to  enter  upon  the 
works  to  take  possession,  but  the  contractors  resisted.  The  com- 
missioners then  applied  for  an  interlocutory  injunction  to  restrain 
the  contractors  from  interfering  with  them  in  taking  possession. 
The  Court  granted  the  injunction  with  considerable  hesitation, 
Chatterton,  Y.-C,  seemingly  taking  the  view  that  the  contractors 
were  to  be  allowed  a  considerable  amount  of  discretion  in  either 
carrying  out  or  neglecting  the  provisions  of  the  specification  of  the 
reservoir. 

See  supra.  In  this  case,  as  in  that  of  The  Corporation  of  Cork  v. 

Rooney,  the  employers  were  the  plaintiffs,  and  conse- 
quently the  whole  hnrden  lay  upon  them  of  proving 
breaches  of  the  contract  by  the  contractor.  Had  the 
contractors  been  the  plaintiffs,  the  want  of  a  certificate 
from  the  engineer  would  have,  in  all  probability,  pre- 
vented them  succeeding. 

The  proceedings,  however,  did  not  get  beyond  the 
interlocutory  stage,  as  the  plaintiffs  settled  the  case  by 
paying  the  contractors  a  large  simi  of  money. 

Neither  this  nor  the  preceding  case  can  be  regarded  as 
precedents  for  employers  placed  in  like  circumstances,  and 
in  the  last  case  it  would  appear  as  if  the  employers  should 
have  waited  and  allowed  the  contractors  to  proceed  as 
plaintiffs.  They  certainly  obtained  the  injunction  sought 
for,  but  they  paid  a  high  price  for  it. 

L.  R.  Ir.  6  In  The  Arterial  Drainage  Company  v.  The  Rathangan  Drainage 

C.  L.  513.         Board,  the  plaintiffs  had  undertaken  the  construction  of  certain 

^        '  important  drainage  works,  and  their  contract  with  the  defendants 

contained  the  usual  clause  entitling  the  latter  to  detennine  the 

contract  in  certain  eventualities,  and  take  possession  of  the  works. 
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The  works  did  not  proceed  so  rapidly  as  the  defendant  employers 
thought  right ;  and,  after  notice,  they  determined  the  contract,  and 
entered  into  possession  of  the  works.  The  latter  were  then  about 
one-half  executed,  and  the  only  default  alleged  against  the  con- 
tractors was  the  delay. 

The  contractors  brought  an  action  against  the  defendant  board, 
claiming  a  balance  of  money  alleged  to  bo  due  for  work  done,  and 
in  addition  by  way  of  damages. 

The  case  came  first  before  the  Court  by  way  of  demurrer  to 
certain  of  the  pleadings,  the  defendant  employers  relying  on  the 
time  clause,  and  their  right  to  determine  the  contract.  On  the 
other  hand,  the  contractors  alleged  that  the  lands  required  for  the 
works  had  not  been  handed  over  to  them,  and  that  the  lines  and 
levels  of  the  works  had  not  been  set  out.  The  defendants  demurred 
to  several  of  the  plaintiffs'  pleadings,  but  the  Court  ruled  in  favour 
of  the  contractors,  and  the  case  then  went  to  a  jury  for  trial  on  its 
merits. 

The  last  case  on  this  part  of  the   subject  that  need 
be  referred  to  is  Kirk  and  Randall  v.  East  and  West  India 
Dock  Company,  or,  as  it  is  generally  known,  The  Tilbury  L.  R.  i2App. 
Dock  Case,  already  referred  to.  (1887) 

The  dock  company  entered  into  a  contract  with  the  plaintiffs  for 
the  construction  of  certain  large  dock  works  at  Tilbury.  The  con- 
tract provided,  inter  alia^  that  payments  were  to  be  made  on  account 
as  the  works  proceeded,  and  in  certain  events  the  company  were  to 
be  at  liberty  to  determine  the  contract  by  notice,  and  take  posses- 
sion of  the  works.  Disputes  arose  in  the  course  of  some  time,  the 
contractors  alleging  that  the  payments  on  account,  cei-tified  by  the 
company's  engineers,  were  entii-ely  inadequate  to  the  work  done, 
and  that  large  quantities  of  extra  work  had  been  ordered  and  exe- 
cuted, but  not  paid  for.  On  the  other  hand,  the  company  alleged 
that  the  quantities  of  work  executed  were  far  below  what  was 
necessary  to  allow  of  the  works  being  comi^leted  within  the  stipu- 
lated period.  The  company  eventually  determined  the  contract  by 
notice,  in  the  manner  provided,  and  took  possession  of  the  works. 
The  claims  of  the  contractors  and  counter-claim  of  the  company  were 
then  referred  to  Sir  F.  J.  Bramwell,  as  solo  arbitrator.  The  con- 
tractors claimed  a  sum  of  upwards  of  300,000?.  for  balance  of  value 
of  work  done,  and  for  damages.  The  hearing  of  the  case  occupied 
nearly  seven  months,  with  the  result  that  the  contractors  were 
awarded  a  sum  of  152,000?.  odd  in  full  discharge  of  their  claim. 
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The  amount  of  money  involved  in  this  case  was  very 
large,  but  it  is  merely  referred  to  here  to  show  that 
employers  should  only  resort  to  the  final  remedy  of  ter- 
minating a  contract  when  every  other  remedy  is  closed 
against  them,  and  when  they  have  very  strong  grounds  to 
go  upon. 

Notice  to  Determine. — Where  the  contract  so  provides, 
notice  must  be  given  to  the  contractor  of  any  ground  of 
complaint  which  the  employer  has  against  him,  whether  it 
SeeAppen-  relate  to  defective  workmanship  or  delay.  This  notice 
should  follow  the  terms  of  the  contract,  and,  so  far  as 
possible,  recite  the  matters  complained  of,  and  the  matters 
and  things  which  the  contractor  should  do  so  as  to  set 
matters  right. 

10  Ex.  753  ;  In  Pawling  v.  Mayor  of  Dover,  a  notice  in  the  following  terms  was 

i9«  ViRi^f'  lield  sufficient : — "I  give  notice  to  you  to  supply  all  proper  and 
sufficient  materials  and  labour  for  the  due  prosecution  of  the  works, 
and  with  due  expedition  to  proceed  therewith ;  and  further,  that  if 
you  shall  for  seven  days  after  the  giving  of  this  notice  fail  or 
neglect  to  comply  therewith,  I  shall,  as  engineer,  and  on  behalf  of 
the  corporation,  take  the  works  wholly  out  of  your  hands." 

Of  course,  such  a  general  form  of  notice  would  not  do 
in  every  case ;  and  it  will  be  much  more  fair  to  the  con- 
tractor, and  much  safer  for  the  employer,  if  all  the  matters 
complained  of  be  fully  particularized,  and  all  required 
amendments  and  alterations  fully  set  out. 

When  the  notice  to  determine  the  contract  relates  to  the 

L.  R.  1  C.  P.  matter  of  delay,  it  would  appear,  from   Walker  v.  London 

L.  J.  c'.  P.  D.  ^'^^  North    Western   Railway    Compamj,  that   the   notice 

787.  (1876)      must  be  delivered  and  acted  upon  before  the  expiration  of 

the  period  fixed  by  the  contract  for  the  completion  of  the 

work. 

This  was  a  special  case  stated  for  the  opinion  of  the  Court.  The 
material  facts  were  as  follows  :  The  plaintiffs  entered  into  a  contract 
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with  the  defendants  to  construct  a  dock.  One  of  the  terms  of  the 
contract  was  that  if  the  plaintiffs  did  not  proceed  with  the  works  to 
the  satisfaction  of  the  defendants'  engineer,  the  defendants  had  an 
option  of  declaring  the  contract  void  as  far  as  related  to  the  works, 
&c. ,  still  to  be  done ;  in  which  event  all  sums  then  due  to  the 
plaintiffs,  together  with  all  the  implements  and  materials  in  their 
possession  and  the  penalties  for  non-fulfilment  of  the  contract 
within  the  specified  time,  were  to  become  forfeited  to  the  defen- 
dants. The  date  fixed  for  completion  of  the  works  was  31st 
August,  1873. 

Two  other  provisions  of  the  contract  should  be  mentioned.  The 
first  empowered  the  defendants,  on  failure  of  the  plaintiffs  to  com- 
plete by  the  specified  date,  to  take  possession,  without  notice,  of  the 
works,  and  employ  another  contractor  to  finish  them.  The  other 
provision  empowered  the  defendants'  engineer,  if  at  any  time  he  was 
dissatisfied  with  the  plaintiffs'  rate  of  progress,  to  use  the  money  due 
or  to  become  due  to  the  plaintiffs  in  employing  more  labour  and 
buying  more  materials.  This  latter  provision,  however,  was  not  to 
relieve  the  plaintiffs  from  proceeding  with  due  expedition. 

On  22nd  January,  1874,  i.  e.,  after  the  time  for  completion  of  the 
works  had  expired,  the  defendants  gave  notice  to  the  plaintiffs 
that  they  avoided  the  contract,  and  thereupon  they  took  pos- 
session of  the  works  and  of  the  materials  and  implements  of  the 
plaintiffs. 

Held,  that  in  the  contract  the  power  to  avoid  the  contract  and  to 
seize  the  plaintiffs'  plant  and  material  could  only  be  exercised 
hefore  the  time  fixed  by  the  contract  for  the  completion  of  the  works. 

Death  of  the  Employer. — When  the  employer  dies  during 
the  execution  of  works  under  a  contract,  to  which  he  is  a 
party,  all  his  rights  and  liahilities  will  devolve  upon  his 
personal  representative.  The  latter  will  he  hound  to  allow 
the  contractor  to  finish  the  works,  and  also  to  pay  him  any 
halance  which  may  he  due  under  the  contract.  In  the  same 
way  he  may  proceed  against  the  contractor  if  the  latter 
makes  default  in  completing  liis  contract,  as  in  Wentworth  lOA.  &E.42. 
V.  Cock.  ('"») 

Death  of  the  Contractor. — Where  the  contract  is  for  the 

M.  Q 
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execTition  of  works  or  buildings  of  the  usual  character, 
should  the  contractor  die  before  the  completion  of  the 
work,  his  personal  representative  will  take  his  place. 
The  personal  representative  is  entitled  to  complete  the 
works,  and  to  receive  payment  of  all  balances  due  on 
foot  of  the  contract.  On  the  other  hand  he  is  liable  to 
finish  the  works  and  to  discharge  all  the  obligations  under- 
taken by  the  deceased  contractor,  and  that,  too,  even  though 
he  is  not  named  in  the  contract.  This  was  the  case  in 
See  suTpra.         Wentworth  v.  Cock. 

1  C.  &  J.  403.       And  in  Marshall  v.  Broadhurst,  the  testator  had  contracted  to  do 

(1831)  certain  works,  but  died  before  he  had  commenced  operations.     His 

executors  completed  the  works,  and  used  his  materials ;  and  it  was 

held  that  the  executors  were  entitled  to  recover  as  such ;  the  Court 

observing  :  "If  a  party  contracts  for  himself  and  his  executors  to 

build  a  house,  and  then  dies,  the  executors  must  go  on,  or  they 

would  be  liable  to  damages  for  not  completing  the  work.     If  they 

go  on,  it  is.  work  and  labour  done  by  them  as  executors,  they  may 

recover  as  executors,  and  the  money,  when  recovered,  will  be 

assets  in  their  hands." 

3  Bulstr.  30.         The  case  of  Quick  v.  Ludharroiu,  in  which  the  executors  of  the 

(1687)  deceased  builder  were  held  liable  to  finish  the  building  after  the 

death  of  their  testator,  was  quoted  with  approval  by  Baron  Parke 

1  M.  ScW.       when  giving  judgment  in  Sihoni  v.  Kirkman. 
418.  (1836) 

But  it  would  appear  that  the  result  would  be  different 
where  the  contract  entered  into  by  the  deceased  builder 
was  one  involving  the  possession  and  exercise  of  special 
skill;  as,  for  instance,  where  the  work  to  be  done  under 
the  contract  was  the  erection  of  a  lighthouse,  and  the 
contractor  died  before  the  completion  of  the  work,  it  was 
held  that  the  representatives  were  not  liable  to  go  on,  as 
the  work  was  one  involving  special  knowledge  of  the 
See  supra.  sciences.  (See  unnamed  case  referred  to  in  Wentworth  v. 
Cock.) 

In  such  a  case  as  this,  the  contract — i.  e.,  where  special 
skill  and  knowledge  are  needed — becomes  a  personal  one, 
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just  as  the  contract  of  the  engineer  or  architect  is  a  per- 
sonal one ;  and  on  tlie  death  of  the  contractor,  liis  personal 
representatives  are  under  no  obligation,  and,  indeed,  ex- 
cept the  employer  agree,  have  no  right  to  finish  the  work. 
(See  Stubbs  v.  Soli/head  Railway  Company.)  L.  R.  2  Ex. 

Vide  supraf 
p.  30. 

Bankruptcy  of  Employer. — In  case  the  employer  becomes 
bankrupt  during  the  progress  of  the  works,  his  rights  and 
obligations  under  the  contract  will  devolve  upon  his  as- 
signee or  trustee,  and  the  contractor  will  be  entitled  to 
claim  against  the  estate  for  any  balance  remaining  due  to 
him. 

When  drawing  up  contracts,  it  would  be  well  to  insert 
a  clause  providing  against  the  bankruptcy  of  the  em- 
ployer, and  in  such  event  providing  that  the  contractor 
may  stop  further  progress  with  the  works. 

Bankruptcy  of  Contractor. — It  is  now  necessary  to  refer 
briefly  to  the  consequences  which  follow  upon  the  bank- 
ruptcy of  the  contractor  during  the  progress  of  the  works 
contracted  to  be  executed,  and  as  a  general  rule  it  may  be 
taken  that  the  rights  which  the  contractor  had  imder  the 
contract  will  now  pass  to  the  trustee,  but  the  trustee's 
right  to  sue  will  be  conditional  on  his  performance  of  any 
duty  which  may  devolve  upon  him  as  representing  the 
bankrupt.     In 

Gibson  v.  Carruthers,  tlio  plaintiffs  were  assignees  of  Harris,  a  8  M.  &  W. 
bankrupt,  and  thoy  sued  the  defendant  on  a  contract  made  witli  the  2-  ^  •  (^®*^) 
bankrupt,  before  bankruptcy,  to  sell  a  thousand  quarters  of  linseed 
at  a  given  price,  to  bo  delivered  to  Harris's  ship  at  Odessa.  Decla- 
ration alleged  that  Harris's  shij)  arrived  after  his  bankruptcy  at 
Odessa,  and  captain  was  willing  to  receive  the  linseed,  and  that 
plaintiffs  had  offered  to  pay  for  it;  nevortholoss,  defendant  had 

.^    9 
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refused  to  deliver  it.     Plea  that  plaintiffs  had  not,  within  a  reason- 
able time  after  bankruptcy,  given  notice  to  the  defendant  that  they 
had  adopted  Harris's  contract.     Held,  that  the  plea  was  bad,  and 
that  the  declaration  disclosed  a  good  cause  of  action. 
2  B.  &  Ad.  Again,  in  the  case  of  Wright  v.  Fairfield,  a  person  named  Bram- 

727.  (1831)  well  engaged  to  build  some  masonry  work,  and  the  defendant 
undertook  to  supply  the  necessary  stone.  The  defendant  Faii-field 
failed  to  carry  out  his  undertaking,  and  as  a  consequence  Bramwell 
could  not  proceed  with  his  work.  The  contract  with  Bramwell  was 
then  terminated  as  provided  in  the  agreement.  Bramwell  then 
became  bankrupt,  and  his  assignee  sued  Fairfield  for  breach  of 
contract  in  failing  to  supply  the  stone  required.  And  it  was  held, 
that  as  the  matter  affected  the  bankrupt's  property,  the  plaintiff 
was  entitled  to  bring  the  action. 
L.  R.  8  Ch.  In  Ex  parte  Chalmers,  In  re  Edwards,  H.  sold  330  tons  bleaching 

289.  (1873)  powder  to  Edwards  to  be  delivered  30  tons  per  month ;  payment  to 
be  made  fourteen  days  after  each  delivery.  All  instalments  were 
delivered  save  the  last  (December),  but  the  previous  one  (Novem- 
ber) had  not  been  paid  for,  when  on  20th  December  Edwards 
declared  himself  insolvent.  On  23rd  December  H.  repudiated  the 
contract.  In  February  Edwards  was  declared  banki'upt.  The 
trustee  then  brought  an  action  for  150Z.  damages  for  H.'s  refusal 
to  deliver  last  instalment  under  contract.  Held  that  H.  was 
entitled  after  Edwards'  declaration  of  insolvency  to  receive  pay- 
ment of  both  last  instalments  before  delivery  of  the  December 
instalment,  and  that  H.'s  letter  refusing  to  carry  out  the  con- 
tract did  not  relieve  trustee  from  the  duty  of  tendering  price  of 
the  two  instalments  before  claiming  damages  against  H.  for  non- 
delivery. 
L.  R.  10  In  Morgan  v.  Bain  this  decision  was  followed.     PlaintiJffs  had  on 

C-  ^'^^'  5th  February  entered  into  a  contract  with  the  defendants  for  a 

^        '  certain  quantity  of  iron,  instalments  of  which  were  to  be  delivered 

monthly.  By  custom  of  trade  first  instalment  was  to  be  delivered 
on  1st  April,  and  no  demand  for  delivery  was  necessary.  Plaintiffs 
gave  defendants  notice  that  they  were  insolvent  on  12th  March. 
Defendants  thereupon  refrained  from  delivering  any  iron.  A 
meeting  of  the  plaintiffs'  creditors  was  held  on  the  oth  April,  and 
though  contract  with  defendants  was  mentioned  it  was  not  set  forth 
in  the  written  statement  of  the  plaintiffs'  affairs.  The  creditors 
accepted  a  composition  of  5s.  in  the  pound.  On  13th  May — the 
price  of  iron  having  risen — the  plaintiffs  claimed  fulfilment  of 
the  contract.     The  defendants  refused  on  the  ground  that,  as  the 
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plaintiffs  had  failed  to  fulfil  theii*  paii;  of  it,  it  was  determined. 
Held  on  these  facts  that  there  had  been  a  rescission  of  the  contract. 

A  difficulty   arises  where  the   contract  is  one  which, 
to  be  properly  carried  out,  needs  the  bankrupt  contractor's 
personal  knowledge  and  skill.     Here  the  rule  is  that  the 
trustee  cannot  claim  the  benefit  of  the  contract  if  through 
the  bankrupt's  refusal  to  lend  his  skill  and  knowledge  it 
cannot  be  completed.     However,  as  Mr.  Eobson  observes,  Robson  on 
"  having  regard  to  the  provisions  of  the  Bankruptcy  Act,  ethed.  fi887), 
1883,  which  expressly  bind  the  bankrupt  to  aid  to  the  PP-409,  4io.* 
utmost  of  his  power  in  the  realization  of  his  property,  and  Act,  1883, 
the  distribution  of  it  among  his  creditors,  and  subject  him  ®*  ^^'  sub-s.  3. 
to  punishment  if  he  fails  to  do  so,  it  would  seem  that  the 
trustee  will  be  entitled  to  require  the  bankrupt  to  give  his 
aid  in  completing  any  contract  unexecuted  at  the  time  of 
his  bankruptcy,  at  the  risk  of  punishment  as  for  contempt 
of  Court,  if  being  able  to  comply  with  the  request  he  refuses 
to  do  so." 

But  the  trustee  in  bankruptcy  may  disclaim  a  contract 
if  he  does  not  consider  it  beneficial  for  the  estate. 

That  power  is  now  regulated  by  sect.  55,  sub-sects.  1  and 
4  of  the  Bankruptcy  Act,  1883.  By  sub-sect.  1  the 
trustee  is  entitled  to  disclaim  the  contract  at  any  time 
within  three  months  from  the  date  of  his  appointment  as 
trustee.  Sub-sect.  4,  however,  confers  a  right  on  any 
person  interested  in  a  contract  under  sub-sect.  1  of  apply- 
ing to  the  trustee  to  decide  whether  or  not  he  will  dis- 
claim. If  within  twenty-eight  days  after  receiving  such 
an  application,  or  within  such  extended  period  as  the 
Court  may  allow,  the  trustee  does  not  disclaun  the  con- 
tract, he  shall  be  deemed  to  have  adopted  it.  It  would 
seem  that  in  such  case  he  becomes  personally  liable  under 
the  contract  should  the  bankrupt's  estate  prove  insufficient  5^^*?°?  °°^ 
to  meet  the  liabilities  arising  under  it.  466. 
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L.  R.  14  The  case  of  In  re  Page  may  be  mentioned  in  connection  with  the 

a884\  question  of  extending  the  time  for  disclaiming.     Here  the  trustee, 

after  the  twenty- eight  days  after  application  made  had  elapsed, 
applied  to  the  Court  to  have  the  period  extended.  The  Court 
granted  the  application,  on  the  terms  that  the  trustee  paid  out  of 
his  own  pocket  the  costs  of  the  application  and  the  loss  arising 
from  the  delay. 

Where  a  contract  is  disclaimed,  the  person  interested  in 

it  becomes  a  creditor  as  against  the  bankrupt's  estate  for 

rt'  So^^/i^wm  ^^y  loss  he  may  thereby  have  suffered.     (Ex  parte  Blake.) 

The  question  often  arises,  in  whom  do  the  materials 
lying  on  the  ground  vest  in  the  event  of  the  contractor 
becoming  bankrupt?  Can  the  employer  use  them  in 
finishing  the  building  in  case  he  proceeds  in  this  way,  or 
can  the  trustee  claim  them  ? 

Many  contracts  provide  that  all  materials  laid  upon  the 
ground  become  the  property  of  the  employer,  and  that  no 
trustee  or  assignee  in  bankruptcy,  or  creditor  of  the  con- 
tractor, or  any  person  whatsoever,  shall  be  entitled  to 
interfere,  remove,  or  take  away,  any  such  materials. 

But  conditions  like  these  require  to  be  very  carefully 
worded,  otherwise  they  may  run  counter  to  the  provisions 
of  the  Bankruptcy  Acts,  and  prove  invalid.  Thus,  in  the 
case  of 

L.  E,.  14  Ex  parte  Joy,  In  re  Harrison,  an  owner  of  land  entered  into  a 

9s  w^'-R^^  '  building  agreement  with  a  contractor,  the  owner  undertaking  to 
42  L.T.'eOO.'  g^^^t  leases  upon  the  erection  of  certain  buildings.  The  agreement 
(1880)  provided  that  in  the  event  of  the  builder  becoming  bankrupt  or  in- 

solvent, or  assigning  over  his  property  for  the  benefit  of  his  creditors, 
all  improvements,  materials,  and  implements  on  the  ground  or 
adjacent  thereto  .  .  .  should  be  and  become  absolutely  forfeited  to 
the  landowner,  and  the  latter  was  to  be  at  liberty  to  re-enter  and 
take  possession  of  the  ground,  chattels,  and  effects,  and  to  re-let  or 
sell  the  same,  or  otherwise  use  and  enjoy  the  same,  as  fully  as  if 
this  agreement  had  never  been  made.  The  builder  eventually  filed 
a  liquidation  petition,  but  prior  to  this  he  had  made  no  default 
'-    •  under  the  agreement,  and  at  this  time  there  was  a  considerable 
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quantity  of  materials  laid  upon  the  ground.  The  question  of  the 
ownership  of  the  materials  then  came  before  the  Court,  when  it 
was  held,  in  the  Court  of  Appeal,  that  the  provision  for  forfeiture 
of  the  materials  to  the  owner,  in  the  event  of  the  builder's  bank- 
ruptcy, was  void,  as  being  contrary  to  the  policy  of  the  bankrupt 
law. 

And  in  the  case  of  In  re  Winter,  Ex  parte  Bolland,  the  contract  L.  R.  8  Ch. 
provided  that  the  plant  brought  upon  the  works  should  be  "deemed  j'  ^'^^'  j"^  _ 
the  property"  of  the  employers  for  the  time  being,  and  should  not  38  l.  T.  362. 
be  removed  during  the  progress  of  the  works.    The  contractor  went  (1879) 
into  bankruptcy,  and  the  employer  completed  the  works,  and  the 
plant  was  sold  by  consent.      It  was  held,  however,  that  the  plant 
did  not  become  the  property  of  the  employers,  and  the  user  of  the 
plant  by  the  employers  after  the  suspension  of  the  works  was  not 
such  a  dealing  within  the  meaning  of  the  Bankruptcy  Act,  1869,  as 
to  entitle  the  employers  to  set  off  the  sum  received  for  the  plant 
against  the  amount  due  to  them  by  the  contractor  for  breach  of 
contract. 

The  result  was  different,  however,  in  In  re   Waugh,  Ex  parte  L.  R.  4  Ch. 
Dichin,  where  the  employer,  under  a  licence  to  that  effect,  was  ^'  2"* '  ^  ^ 
entitled  to  seize  materials,  on  the  default  or  bankruptcy  of  the  35  £,'.  t.  769. 
contractor,  and  it  was  held  that  the  proceeding  was  protected  under  (1876) 
the  Bankruptcy  Act  of  1869. 

The  question  then  arises,  how  can  the  clause  in  a  contract 
relating  to  the  plant  and  materials  be  so  worded  as  to  secure 
the  employer  in  the  event  of  the  bankruptcy  of  the  con- 
tractor ?  and  after  full  consideration  of  the  cases  on  the 
subject,  it  would  appear  that  the  proper  course  is  to  provide 
in  the  contract  that  all  plant  and  materials  laid  upon  the 
ground  shall  immediately  vest  in  the  employer,  and  that 
payments  on  account  under  the  progress  certificates  of  the 
engineer  or  architect  shall  include  an  allowance  for  all 
plant  and  material  delivered  up  to  date ;  and  further, 
that  the  latter  shall  not  be  removeable  by  any  person 
whatsoever  without  the  consent  of  the  employer. 

Thus  in  Browne  v.  Bateman,  the  employer  was  to  grant  leases  for  L.  R.  2  C.  P. 

buildings  to  be  erected  on  his  land,  and  to  assist  the  building  272 ;  36  L.  J. 

operations  by  periocUc  advances  of  money  as  the  buildings  pro-  l'  "p"  jj  g 

gi-essed;  and  the  contract  provided  that  all  materials  which  should  658.  (1867) 
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have  been  brought  upon  the  premises  by  the  contractor  for  the 
purpose  of  erecting  such  buildings  should  be  considered  as  imme- 
diately attached  to  and  belonging  to  the  premises,  and  that  no 
part  thereof  should  be  removed  therefrom  without  the  employer's 
consent.  It  was  held  that  this  provision  gave  the  employer  such 
an  equitable  interest  in  the  materials  for  the  buildings,  that  they 
could  not  be  taken  in  execution  by  any  creditor  of  the  contractor. 

Change  of  Engineer  or  Architect. — It  is  generally  pro- 
vided in  contracts  that  the  work  is  to  be  approved  of  and 
certificates  issued  by  a  given  engineer  or  architect,  who  is 
named  in  the  contract.  It  is,  then,  a  matter  of  interest  to 
the  contractor  to  know  what  his  position  will  be  in  case  of 
the  removal  of  the  engineer  or  architect  by  death  or  resig- 
nation, or  by  the  act  of  the  employer.  A  contractor  may 
be  quite  willing  to  carry  out  a  work  under  the  engineer  or 
architect  named  in  the  contract,  but  he  might  object  to  be 
placed  in  the  same  position  with  respect  to  a  successor  in 
office  to  be  nominated  by  the  employer.  There  is  an 
absence  of  authority  on  this  part  of  the  subject,  but  the 
following  observations  are  submitted. 

Firstly,  then,  so  far  as  relates  to  the  contractor,  the  em- 
ployer may  dismiss  his  engineer  or  architect  at  any  time, 
and  employ  a  successor.  But  when  the  contract  provides 
that  the  approval  of  the  work  by  an  engineer  or  architect 
expressly  named  in  the  contract,  or  the  issue  of  a  certificate 
by  him,  is  to  be  a  condition  precedent  to  the  payment  of 
the  contractor,  and  the  engineer  or  architect  is  prevented 
by  death,  resignation,  or  dismissal,  from  expressing  his 
approval  or  issuing  his  certificate,  the  contractor  is 
relieved  from  the  condition  precedent.  In  the  case  of  the 
dismissal  of  the  engineer  or  architect,  the  non-fulfilment 
of  the  condition  as  to  approval  and  certificates  is  due  to  the 
act  of  the  employer ;  and  Blackburn's,  J.,  observations  in 
L.  R.  5  C.  P.   Roberts   v.    The   Bury  Improvement    Commissioners   apply 

C.  P.  129  *    *  with  great  force  that  *'  no  person  can  take  advantage  of 
(1870) 
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the  non-fulfilment  of  a  condition,  the  performance  of  which 
has  heen  hindered  by  himself." 

It  would  appear  then,  that,  when  a  new  engineer  or  archi- 
tect has  been  appointed  to  succeed  the  person  named  in  the 
contract,  his  approval  of  the  work  or  his  certificate  is  not 
a  condition  precedent  to  payment  of  the  contractor. 

If  the  employer  refuses  to  pay  the  contractor  any  money 
claimed  by  the  latter  on  foot  of  his  contract,  on  the  ground 
that  the  new  engineer  or  architect  has  not  approved  of  the 
work,  or  has  not  certified  for  the  sum  claimed,  the  con- 
tractor may  bring  his  action  in  the  usual  way,  and  the  new 
engineer  or  architect  may  appear  as  a  witness  for  the  em- 
ployer to  show  that  the  work  has  been  badly  executed,  and 
not  in  accordance  with  the  contract,  but  his  approval  would 
not  be  a  condition  precedent  to  the  right  to  recover. 

But,  of  course,  the  contractor  would  require  to  come 
into  Court  with  clean  hands.  To  succeed,  he  would 
require  to  prove  that  he  had  done  the  works  in  the 
manner  provided  by  the  contract,  and  that  the  objections 
of  the  employer  and  the  new  engineer  or  architect  were 
unreasonable  and  capricious.  The  matter  would  then  be 
one  for  the  jury,  whether  as  a  fact  the  contractor  had 
carried  out  the  work  in  the  manner  contracted  for. 
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AEBITEATION  ACT,  1889. 

(52  &  53  YicT.  c.  49.) 

An  Act  for  mnending  and  consolidating  tlw   Enactments 
relating  to  Arbitration.  [26tli  August,  1889.] 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and 
with,  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

References  hy  Consent  out  of  Court. 

1.  A  submission,  unless  a  contrary  intention  is  expressed  Submission  to 
therein,  shall  be  irrevocable,  except  by  leave  of  the  Court  or  ^  irrevoc- 

a  judge,  and  shall  have  the  same  effect  in  all  respects  as  if  it  ^^^^  ^J^  1° 
had  been  made  an  order  of  Court.     \_See  pages  200  mid  207.]     an  order  of 

2.  A  submission,  unless  a  contrary  intention  is  expressed  Court, 
therein,  shall  be  deemed  to  include  the  provisions  set  forth  in  Provisions 
the  First  Schedule  to  this  Act,  so  far  as  they  are  applicable  to  implied  in 
the  reference  under  the  submission.     \_See  pages  201  and  206.]  submissions. 

3.  Where  a  submission  provides  that  the  reference  shall  be  Reference 
to  an  official  referee,  any  official  referee  to  whom  application  to  official 
is  made  shall,  subject  to  any  order  of  the  Court  or  a  judge  as  referee, 
to  transfer  or  otherwise,   hear  and  determine  the  matters 
agreed  to  be  referred. 

4.  If  any  party  to  a  submission,  or  any  person  claiming  Power  to  stay 
through  or  under  him,  commences  any  legal  proceedings  in  proceedings 
any  Court  against  any  other  party  to  the  submission,  or  any  where  there 
person  claiming  through  or   under  him,  in  respect  of  any  ^^^^^ 
matter  agreed  to  be  referred,  any  party  to  such  legal  proceed- 
ings may  at  any  time  after  appearance,  and  before  delivering 

any  pleadings  or  taking  any  other  steps  in  the  proceedings, 
apply  to  that  Court  to  stay  the  proceedings,  and  that  Court 
or  a  judge  thereof  if  satisfied  that  there  is  no  sufficient 
reason  why  the  matter  should  not  be  referred  in  accordance 
with  the  submission,  and  that  the  applicant  was,  at  the  time 
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Power  for  the 
Court  in  cer- 
tain cases  to 
appoint  an 
'arbitrator, 
umpire,  or 
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trator. 


Power  for 
parties  in  cer- 
tain cases  to 
supply 
vacancy. 


wlien  the  proceedings  were  commenced,  and  still  remains, 
ready  and  willing  to  do  all  things  necessary  to  the  proper 
conduct  of  the  arbitration,  may  make  an  order  staying  the 
proceedings.     [_See  page  192.] 

5.  In  any  of  the  following  cases  : — 

{a.)  Where  a  submission  provides  that  the  reference  shall 
be  to  a  single  arbitrator,   and  all  the  parties  do  not 
after  differences  have  arisen  concur   in  the    appoint- 
ment of  an  arbitrator  : 
{h.)  If  an  appointed  arbitrator  refuses  to  act,  or  is  incapable 
of  acting,  or  dies,  and  the  submission  does  not  show 
that  it  was  intended  that  the  vacancy  should  not  be 
supplied,  and  the  parties  do  not  supply  the  vacancy : 
(c.)  Where  the  parties  or  two  arbitrators  are  at  liberty  to 
appoint  an   umpire   or   third   arbitrator   and   do   not 
appoint  him : 
{d.)  Where  an  appointed  umpire  or  third  arbitrator  refuses 
to   act,   or   is   incax3able   of   acting,  or  dies,   and  the 
submission  does  not  show  that  it  was  intended  that  the 
vacancy  should  not  be  supplied,  and  the  parties   or 
arbitrators  do  not  supply  the  vacancy  : 
any  party  may  serve  the  other  parties  or  the  arbitrators,  as 
the  case  may  be,  with  a  written  notice  to  appoint  an  arbitrator, 
umpire,  or  third  arbitrator. 

If  the  appointment  is  not  made  within  seven  clear  days 
after  the  service  of  the  notice,  the  Court  or  a  judge  may,  on 
application  by  the  party  who  gave  the  notice,  appoint  an  arbi- 
trator, umpire,  or  third  arbitrator,  who  shall  have  the  like 
powers  to  act  in  the  reference  and  make  an  award  as  if  he  had 
been  appointed  by  consent  of  all  parties.     \_See  page  201.] 

6.  Where  a  submission  provides  that  the  reference  shall  be 
to  two  arbitrators,  one  to  be  appointed  by  each  party,  then, 
unless  the  submission  expresses  a  contrary  intention — 

(a.)  If  either  of  the  appointed  arbitrators  refuses  to  act,  or 
is  incapable  of  acting,  or  dies,  the  party  who  appointed 
him  may  appoint  a  new  arbitrator  in  his  place  ; 

{h.)  If,  on  such  a  reference,  one  party  fails  to  appoint  an 
arbitrator,  either  originally  or  by  way  of  substitution 
as  aforesaid,  for  seven  clear  days  after  the  other  party, 
having  appointed  his  arbitrator,  has  served  the  party 
making  default  with  notice  to  make  the  appointment, 
the  party  who  has  appointed  an  arbitrator  may  appoint 
that  arbitrator  to  act  as  sole  arbitrator  in  the  reference, 
and  his  award  shall  be  binding  on  both  parties  as  if  he 
had  been  appointed  by  consent : 

Provided  that  the  Court  or  a  judge  may  set  aside  any 
appointment  made  in  pursuance  of  this  section.  \_See  page 
201.] 
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7.  The  arbitrators  or  umpire  acting  under  a  submission 
shall,  unless  the  submission  expresses  a  contrary  intention, 
have  power — 

(o.)  to  administer  oaths  to  or  take  the  affirmations  of  the 

parties  and  witnesses  appearing ;  and 
{b.)  to  state  an  award  as  to  the  whole  or  part  thereof  in  the 

form  of  a  special  case  for  the  opinion  of  the  Court ; 

and 
(c.)  to  correct  in  an  award  any  clerical  mistake  or  error 

arising  from   any   accidental  slip  or  omission.     [_See 

page  202.] 

8.  Any  party  to  a  submission  may  sue  out  a  writ  of  subpoena 
ad  testificandum,  or  a  writ  of  subpoena  duces  tecum,  but  no 
person  shall  be  compelled  under  any  such  w^rit  to  produce  any 
document  which  he  could  not  be  compelled  to  produce  on  the 
trial  of  an  action. 

9.  The  time  for  making  an  award  may  from  time  to  time 
be  enlarged  by  order  of  the  Court  or  a  judge,  whether  the 
time  for  making  the  award  has  expired  or  not.  \See  page 
206.] 

10. —  (1.)  In  all  cases  of  reference  to  arbitration  the  Court 
or  a  judge  may  from  time  to  time  remit  the  matters  referred, 
or  any  of  them,  to  the  reconsideration  of  the  arbitrators  or 
umpire. 

(2.)  Where  an  award  is  remitted,  the  arbitrators  or  umpire 
shall,  unless  the  order  otherwise  directs,  make  their  award 
within  three  months  after  the  date  of  the  order.  \_See  page 
211.] 

11. — (1.)  Where  an  arbitrator  or  umpire  has  misconducted 
himself,  the  Court  may  remove  him. 

(2.)  Where  an  arbitrator  or  umpire  has  misconducted  him- 
self, or  an  arbitration  or  award  has  been  improperly  procured, 
the  Court  may  set  the  award  aside.     [See  page  212.] 

12.  An  award  on  a  submission  may,  by  leave  of  the  Court 
or  a  judge,  be  enforced  in  the  same  manner  as  a  judgment  or 
order  to  the  same  eifect.     [See  page  214.] 


Powers  of 
arbitrator. 


Witnesses 
may  be  sum- 
moned  by 
subpoena. 


Power  to 
enlarge  time 
for  making 
award. 

Power  to 
remit  award. 


Power  to  set 
aside  award. 


Enforcing 
award. 


References  under  Order  of  Court. 

13.  — (1.)  Subject  to  Eules  of  Court  and  to  any  right  to  Reference 
have  particular  cases  tried  by  a  jury,  the  Court  or  a  judge  for  import, 
may  refer  any  question  arising  in  any  cause  or  matter  (other 
than  a  criminal  proceeding  by  the  Crown)  for  inquiry  or  report 
to  any  official  or  special  referee. 

(2.)  The  report  of  an  official  or  special  referee  may  be 
adopted  wholly  or  partially  by  the  Court  or  a  judge,  and  if 
BO  adopted  may  be  enforced  as  a  judgment  or  order  to  the 
same  e:^ect. 
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14.  In  any  cause  or  matter  (other  than  a  criminal  proceeding 
by  the  Crown), — 

(a.)  If  all  the  parties  interested  wlio  are  not  under  disability 

consent:  or, 
{b.)  If  the  cause  or  matter  requires  any  prolonged   exa- 
mination of  documents  or  any  scientific  or  local  inves- 
tigation which  cannot  in  the  opinion  of  the  Court  or  a 
judge  conveniently  be  made   before  a   jury   or   con- 
ducted by  tbe  Court  through,  its  other  ordinary  officers  : 
or, 
(c.)  If  the  question  in  dispute  consists  wboUy  or  in  part  of 
matters  of  account ; 
the  Court  or  a  judge  may  at  any  time  order  the  whole  cause 
or  matter,  or  any  question  or  issue  of  fact  arising  therein,  to 
be  tried  before  a  special  referee   or  arbitrator  respective^ 
agreed  on  by  the  parties,  or  before  an  official  referee  or  officer 
of  the  Court. 

15. — (1.)  In  all  cases  of  reference  to  an  official  or  special 
referee  or  arbitrator  under  an  order  of  the  Court  or  a  judge  in 
any  cause  or  matter,  the  official  or  special  referee  or  arbitrator 
shall  be  deemed  to  be  an  officer  of  the  Court,  and  shall  have 
such  authority,  and  shall  conduct  the  reference  in  such  man- 
ner, as  may  be  prescribed  by  Eules  of  Court,  and  subject 
thereto  as  the  Court  or  a  judge  may  direct. 

(2.)  The  report  or  award  of  any  official  or  special  referee 
or  arbitrator  on  any  such  reference  shall,  unless  set  aside 
by  the  Court  or  a  judge,  be  equivalent  to  the  verdict  of  a 

(3.)  The  remuneration  to  be  paid  to  any  special  referee  or 
arbitrator  to  whom  any  matter  is  referred  under  order  of 
the  Court  or  a  judge  shall  be  determined  by  the  Court  or  a 
judge. 

16.  The  Court  or  a  judge  shall,  as  to  references  under  order 
of  the  Court  or  a  judge,  have  all  the  powers  which  are  by  this 
Act  conferred  on  the  Court  or  a  judge  as  to  references  by  con- 
sent out  of  Court. 

17.  Her  Majesty's  Court  of  Appeal  shall  have  all  the 
powers  conferred  by  this  Act  on  the  Court  or  a  judge  thereof 
under  the  provisions  relating  to  references  under  order  of  the 
Court. 

General. 

18. — (1.)  The  Court  or  a  judge  may  order  that  a  writ  of 
subpoena  ad  testificandum  or  of  subpoena  duces  tecum  shall 
issue  to  compel  the  attendance  before  an  official  or  special 
referee,  or  before  any  arbitrator  or  umpire,  of  a  witness 
wherever  he  may  be  within  the  United  Kingdom. 

(2.)  The  Court  or  a  judge  may  also  order  that  a  writ  of 
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habeas  corpus  ad  testificandum  shall   issue  to  bring  up  a  and  to  order 
prisoner  for  examination  before  an  official  or  special  referee,  habeaa  corpu« 
or  before  any  arbitrator  or  umpire.  ^  lasue. 

19.  Any  referee,  arbitrator,  or  umpire  may  at  any  stage  of  Statement  of 
the  proceedings  under  a  reference,  and  shall,  if  so  directed  by  ^^  pending 
the  Court  or  a  judge,  state  in  the  form  of  a  special  case  for  ^^'^^"^^lo^- 
the  opinion  of  the  Court  any  question  of  law  arising  in  the 

course  of  the  reference.     [See  page  203.] 

20.  Any  order  made  under  this  Act  may  be  made  on  such  Costs, 
terms  as  to  costs,  or  otherwise,  as  the  authority  making  the 
order  thinks  just.     [See  page  208.] 

21.  Provision  may  from  time  to  time  be  made  by  Rules  of  Exercise  of 
Court  for  conferring  on  any  master,  or  other  officer  of  the  powers  by 
Supreme  Court,  all  or  any  of  the  jurisdiction  conferred  by  ^Jljf^fi/^rs 
this  Act  on  the  Court  or  a  judge. 

22.  Any   person   who   wilfully  and   corruptly  gives   false  Penalty  for 
evidence  before  any  referee,  arbitrator,  or  umpire  shall  be  perjury, 
guilty  of  perjury,  as  if  the  evidence  had  been  given  in  open 

court,  and  may  be  dealt  with,  prosecuted,  and  punished 
accordingly.     [See  page  204.] 

23.  This  Act  shall,  except  as  in  this  Act  expressly  men-  Crown  to  be 
tioned,  apply  to  any  arbitration  to  which  her  Majesty  the  hound. 
Queen,   either   in  right  of  the  Crown,  or  of  the  Duchy  of 
Lancaster  or  otherwise,  or  the  Duke  of  Cornwall,  is  a  party, 

but  nothing  in  this  Act  shall  empower  the  Court  or  a  judge 
to  order  any  proceedings  to  which  her  Majesty  or  the  Duke 
of  Cornwall  is  a  party,  or  any  question  or  issue  in  any  such 
proceedings,  to  be  tried  before  any  referee,  arbitrator,  or 
officer  without  the  consent  of  her  Majesty  or  the  Duke  of 
Cornwall,  as  the  case  may  be,  or  shall  affect  the  law  as  to 
costs  payable  by  the  Crown. 

24.  This  Act  shall  apply  to  every  arbitration  under  any  Application 
Act  passed  before  or  after  the  commencement  of  this  Act  as  if  of  Act  to 
the  arbitration  were  pursuant  to  a  submission,  except  in  so  ^^'^i^^c^^ 
far  as  this  Act  is  inconsistent  with  the  Act  regulating  the  tory  powers", 
arbitration   or   with   any  rules   or   procedure   authorised   or 
recognised  by  that  Act. 

25.  This  Act  shall  not  affect  any  arbitration  pending  at  the  Saving  for 
commencement  of  this  Act,  but  shall  apply  to  any  arbitration  Pending 
commenced  after  the  commencement  of  this  Act  under  any  ^^oitrations. 
agreement  or  order  made  before  the  commencement  of  this 

Act. 

26. — (1.)  The  enactments  described  in  the  Second  Schedide  Repeal. 
to  this  Act  are  hereby  repealed  to  the  extent  therein  men- 
tioned, but  this  repeal  shall  not  affect  anything  done  or 
suffered,  or  any  right  acquired  or  duty  imposed  or  liability 
incurred,  before  the  commencement  of  this  Act,  or  the  institu- 
tion or  prosecution  to  its  termination  of  any  legal  proceeding 
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Definitions. 


Extent. 

Commence- 
ment. 

Short  title. 


or    other   remedy  for  ascertaining  or   enforcing   any   such, 
liability. 

(2.)  Any  enactment  or  instrument  referring  to  any  enact- 
ment repealed  by  this  Act  shall  be  construed  as  referring  to 
this  Act. 

27.  In  this  Act,  unless  the  contrary  intention  appears — 

**  Submission"  means  a  written  agreement  to  submit  pre- 
sent or  future  differences  to  arbitration,  whether  an 
arbitrator  is  named  therein  or  not.     \_See  page  192.] 

"  Court"  means  her  Majesty's  High  Court  of  Justice. 

''Judge"  means  a  judge  of  her  Majesty's  High  Court  of 
Justice. 

"Eules  of  Court"  means  the  Rules  of  the  Supreme  Court 
made  by  the  proper  authority  under  the  Judicature  Acts. 

28.  This  Act  shall  not  extend  to  Scotland  or  Ireland. 

29.  This  Act  shall  commence  and  come  into  operation  on 
the  first  day  of  January  one  thousand  eight  hundred  and 
ninety. 

30.  This  Act  may  be  cited  as  the  Arbitration  Act,  1889. 


SCHEDULES. 


THE  FIRST  SCHEDULE. 
Peovisions  to  be  implied  in  Submissions. 

{a.)  If  no  other  mode  of  reference  is  provided,  the  reference  shall  be  to 
a  single  arbitrator.     [See  page  201.] 

{b.)  If  the  reference  is  to  two  arbitrators,  the  two  arbitrators  may- 
appoint  an  umpire  at  any  time  within  the  period  during  which  they  have 
power  to  make  an  award.     \_See  page  201.] 

(c.)  The  arbitrators  shall  make  their  award  in  writing  within  three 
months  after  entering  on  the  reference,  or  after  having  been  called  on 
to  act  by  notice  in  writing  from  any  party  to  the  submission,  or  on  or 
before  any  later  day  to  which  the  arbitrators,  by  any  writing  signed  by 
them,  may  from  time  to  time  enlarge  the  time  for  making  the  award. 
\_See  page  206.] 

[d.)  If  the  arbitrators  have  allowed  their  time  or  extended  time  to 
expire  without  making  an  award,  or  have  delivered  to  any  party  to  the 
submission,  or  to  the  umpire,  a  notice  in  writing,  stating  that  they 
cannot  agree,  the  umpire  may  forthwith  enter  on  the  reference  in  lieu  of 
the  arbitrators.     \_See  page  206.] 

{e.)  The  umpire  shall  make  his  award  within  one  month  after  the 
original  or  extended  time  appointed  for  making  the  award  of  the  arbi- 
trators has  expired,  or  on  or  before  any  later  day  to  which  the  umpire  by 
any  writing  signed  by  him  may  from  time  to  time  enlarge  the  time  for 
making  his  award.     [See  page  206.] 

(/.)  The  parties  to  the  reference,  and  all  persons  claiming  through 
them  respectively,  shall,  subject  to  any  legal  objection,  submit  to  be 
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examined  by  the  arbitrators  or  umpire,  on  oath  or  affirmation,  in  relation 
to  the  matters  in  dispute,  and  shall,  subject  as  aforesaid,  produce  before 
the  arbitrators  or  umpire,  all  books,  deeds,  papers,  accounts,  writings, 
and  documents  within  their  possession  or  power  respectively  which 
may  be  required  or  called  for,  and  do  all  other  things  which  during 
the  proceedings  on  the  reference  the  arbitrators  or  umpire  may  require. 

(ff.)  The  witnesses  on  the  reference  shall,  if  the  arbitrators  or  umpire 
thinks  fit,  be  examined  on  oath  or  affirmation.     \_See  page  203.] 

{h.)  The  award  to  be  made  by  the  arbitrators  or  umpire  shall  be  final 
and  binding  on  the  parties  and  the  persons  claiming  under  them  respec- 
tively.    \_8ce  page  207.] 

(i.)  The  costs  of  the  reference  and  award  shall  be  in  the  discretion  of 
the  arbitrators  or  umpire,  who  may  direct  to  and  by  whom  and  in  what 
manner  those  costs  or  any  part  thereof  shall  be  paid,  and  may  tax  or 
settle  the  amount  of  costs  to  be  so  paid  or  any  part  thereof,  and  may 
award  costs  to  be  paid  as  between  solicitor  and  client.     \^See  page  208.] 


THE  SECOND  SCHEDULE. 

Enactments  Repealed. 


Session 
and  Chapter. 


9    Will.     3, 

c.  15. 
3  &  4Will.  4, 

c.  42. 


17  &  18  Vict. 

c.  125. 
36  &  37  Vict. 

c.  66. 


47  &  48  Vict, 
c.  61. 


Title  or  Short  Title. 


An  Act  for  determining 
differences  by  arbitration. 

An  Act  for  the  further 
amendment  of  the  law  and 
the  better  advancement  of 
justice. 

The  Common  Law  Proce- 
dure Act,  1854. 

The  Supreme  Court  of  Judi- 
cature Act,  1873. 


The  Supreme  Court  of  Judi- 
cature Act,  1884. 


Extent  of  Eepeal. 


The  whole  Act. 

Sections  thirty-nine  to  forty- 
one,  both  inclusive. 


Sections  three  to  seventeen, 
both  inclusive. 

Section  fifty- six,  from  "Sub- 
ject to  any  Rules  of  Court" 
down  to  * '  as  a  judgment  by 
the  Court,"  both  inclusive, 
and  the  words  "  special 
referees  or . "  Sections  fifty  - 
seven  to  fifty-nine,  both  in- 
clusive. 

Sections  nine  to  eleven,  both 
inclusive. 


M. 
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FOEMS. 

(a)  Advertisement  for  Tenders  for  Buildings. 

To  Builders  and  others. 

The  undersigned  is  prepared  to   receive  tenders  for  the 

erection  of houses  at  ,  according  to  the  plans  and 

specifications  to  be  seen  at  his  ofiice between  the  hours 

of and . 

Tenders  are  to  be  delivered  addressed  to  the  undersigned 
not  later  than o'clock  on day  of next. 

Bills  of  quantities  can  be  obtained  on  payment  of  a  fee  of 

,  but  neither  the  employer  nor  the  undersigned  warrants 

their  accuracy. 

The  lowest  or  any  tender  will  not  necessarily  be  accepted. 

Dated . 

Architect. 


(b)  Form  of  combined  Specification  and  Agree- 
ment used  by  the  late  Metropolitan  Board 

of  Works.     \_See  page  49.] 

Articles  oe  Agreement  entered  into  the day  of in 

the  year  of  our  Lord  one  thousand  eight  hundred  and  eighty- 
six.     Between  of  the  one  part,  and  the  Metropohtan 

Board  of  Works  of  the  other  part. 

Whereas  the  said  (hereinafter  called  contractor     ), 

proposed  to  the  said  Metropolitan  Board  of  Works,  in  con- 
sideration of  the  payment  of  the  sum  of  to  be  made  to 

as  hereinafter  mentioned,  to  execute  the  works,  to  abide 

by  the  forms,  and  fulfil  the  terms,  agreements  and  provisions 
hereinafter  set  forth  (that  is  to  say) : — 

\_Here  folloics  specijication  of  works.'] 
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General  Coxditions  upox  wnicn  the  Works  hereinbefore 

DESCRIBED   ARE   TO   BE   PERFORilED. 

1.  In  this  specification  the  word  *^  Board  ^^  shall  be  held  General 

to  mean  the  Metropolitan  Board  of  Works;  and  the  word  explanation. 
^^  Engineer  ^^  shall    be    held   to    mean    Sir   Joseph   William 
Bazalgette,  C.  B.,  or  other  the  engineer  for  the  time  being 
duly  authorized  by  the  board  to  act  as  engineer  during  the 
continuance  of  this  contract.     \_See  page  232.] 

2.  This  contract  comprises  the  formation  and  completion  of 
the  several  works,  shown  upon  the  plan  and  section  and  upon 
the  drawings  hereinbefore  referred  to,  and  hereto  attached. 
Such  drawings  and  specification  are  to  be  considered  as 
explanatory  of  each  other,  and  should  anything  appear  in  the 
one  that  is  not  described  in  the  other  no  advantage  shall  be 
taken  of  any  such  omission,  and  the  contractor  so  to  consider 
in  forming estimate. 

3.  Should  any  discrepancies,   however,  appear,   or  should  Discrepancies, 
any  misunderstanding  arise  as  to  the  meaning  or  import  of 

the  said  specification  or  drawings,  or  about  the  quality  or 
dimensions  of  the  materials,  or  the  due  and  proper  execution 
of  the  works,  or  as  to  the  measurement  or  quality  and  valua- 
tion of  the  works  executed  under  this  contract,  or  as  extras 
thereupon,  deductions  therefrom,  or  as  to  any  other  matter  or 
thing  whatsoever  arising  out  of  this  contract,  the  same  shall 
be  explained  by  the  engineer,  and  his  explanation  shall  be  Engineer's 
final  and  binding  upon  the  contractor  ;  and  the  contractor  explanation 
so  to  execute  the  work  according  to  such  explanation,  and 
without  charge  or  deduction  to  or  from  the  contract.  \_See 
page  159.] 

4.  In  the  event  of  anything  evidently  necessary  to  the  due  Omissions, 
and  complete  performance  of  the  works  being  omitted  to  be 

shown  in  the  drawings,  or  described  in  the  specification, 
through  oversight  or  error,  the  contractor  is,  notwithstand- 
ing, to  execute  in  the  most  perfect  and  complete  manner  all 
such  works,  as  if  they  had  been  severally  shown  and  described 
without  any  extra  claim  or  charge.     [See  page  160.] 

5.  The  engineer  shall  have  full  power  and  authority  from  Power  to  vary 
time   to   time,  and  at   all  times,   by  either   himself,   or  the  works, 
assistant  engineer,  to  make  and  issue  such  further  drawings, 

and  to  give  such  further  instructions  and  directions  as  may 
appear  to  him  or  them,  or  eitlier  of  them,  necessary  or  pro])er 
for  the  guidance  of  the  contractor  ,  and  the  good  and  suffi- 
cient execution  of  the  works  according  to  the  terms  of  this 
specification;  and  the  contractor  shall  receive,  execute,  obey, 
and  be  bound  by  the  same,  according  to  the  true  intetit  and 
meaning  thereof,  and  as  fully  and  effectually  as  though  they 
had  accompanied  or  had  been  mentioned  or  referred  to  in  this 

r2 
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Instructions 
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contractor. 


Value  of 
alterations  to 
be  assessed  by 
engineer. 


Supply  of 
materials, 
plant,  &c. 


specification;  and  the  engineer,  or  assistant  engineer,  may 
also  alter  or  vary  the  levels  or  position  of  any  of  the  works 
contemplated  by  this  specification,  or  the  contract,  or  may 
order  any  of  the  works  contemplated  thereby  to  be  omitted 
with  or  without  the  substitution  of  any  other  works  in  lieu 
thereof,  or  may  order  any  work,  or  any  portion  of  work  exe- 
cuted, or  partially  executed,  to  be  removed,  changed,  or  altered, 
and,  if  needful,  that  other  work  shall  be  substituted  in  lieu 
thereof,  and  the  difference  of  expense  occasioned  by  any  such 
increase,  diminution,  or  alteration,  so  ordered  and  directed, 
shall  be  added  to  or  deducted  from  the  amount  of  this  con- 
tract, agreeably  to  the  rates  specified  in  the  contractor's  de- 
tailed tender  or  in  the  schedule  of  prices,  hereto  attached,  as  the 
engineer  may  decide  ;  and  where  the  rates  are  not  contained 
in  said  detailed  tender  or  schedule  of  prices,  the  engineer 
shall  ascertain  the  amount  of  such  additions  or  deductions, 
and  for  the  purpose  of  preventing  doubts,  disputes,  and  liti- 
gation, it  is  to  be  distinctly  understood  that  the  board  shall 
not  become  liable  to  the  payment  of  any  charge  in  respect  of 
any  such  additions,  alterations,  or  deviations,  unless  the  in- 
structions for  the  performance  of  the  same  shall  have  been 
given  in  writing  by  either  the  engineer  or  the  assistant 
engineer,  nor  unless  any  such  instructions  shall  distinctly 
state  that  the  matter  thereof  is  to  be  the  subject  of  an  extra 
or  varied  charge,  nor  unless  the  claim  therefor  shall  be  made 
in  writing  by  the  contractor  (such  claim  to  contain  the  descrip- 
tion and  quantity  of  the  work  done,  labour  employed,  and 
materials  used,  and  with  respect  to  any  work,  labour,  or 
material  the  price  for  which  shall  not  be  determinable  by  the 
said  detailed  tender  or  schedule,  a  true  and  faithful  statement 
of  the  net  prime  cost  of  such  materials  and  labour  resj)ectively) 
within  the  week  in  which  such  work  is  executed  and  such 
materials  used,  and  before  the  same  are  placed  out  of  view,  or 
beyond  check  or  measurement,  nor  unless  the  value  of  any 
altered  or  varied  works,  or  of  any  further  works,  shall,  when- 
ever practicable,  have  been  determined  and  settled  before 
such  altered  or  varied  or  further  works  shall  have  been 
commenced  ;  such  value,  in  case  of  dispute,  to  be  ascertained 
and  fixed  by  the  engineer,  who  shall  determine  in  all  cases 
whether  such  previous  agreement  were  practicable  or  not; 
and  in  all  cases  where  he  shall  consider  the  same  to  have 
been  practicable  the  contractor  shall  not  be  entitled  to  make 
any  claim  in  respect  of  such  altered  or  varied  or  further  works 
unless  such  previous  agreement  were  made.     \_See  page  161.] 

6.  The  contractor  ,  at  his  own  cost  and  charge,  is  to  pro- 
vide all  materials,  engines,  machinery,  cofferdams,  caissons, 
scaffolding,  strutting,  shoring,  moulds,  templates,  centres, 
tools,  implements,  tackle,  utensils  and  plant  of   every  sort. 
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kind,  quality  and  description  whatsoever ;  and  also  all  the 
labour,  workmanship,  carriage,  wages,  sheds,  coverings, 
matters  and  requisites  whatsoever  that  may  be  necessary  for 
the  due  and  perfect  completion  of  the  several  works  described 
in  this  specification,  or  shown  upon  the  drawings,  or  which 
may  be  implied  from  them  separately  or  together,  or  from 
such  additional  drawings  and  directions  as  may  from  time  to 
time  be  furnished  by  the  engineer.  All  places  wherein  any 
materials  are  being  made  or  obtained  for  the  works,  and  the 
whole  of  the  processes  connected  therewith,  and  all  other  the 
operations  of  the  contractor  and  tradesmen,  shall  be  open  to 
the  inspection  and  control  of  the  officers  of  the  board,  and  of 
all  persons  authorized  by  them  at  all  times. 

All  the  materials  to  be  used  in  and  every  part  of  the  works  Tests, 
are  to  be  subjected  to  tests  from  time  to  time  during  the 
execution  of  the  works  by  such  machines,  instruments,  appli- 
ances, or  means  as  the  engineer  may  direct. 

7.  The  works  hereinbefore  specified  and  provided  for,  or  Contract, 
that  may  be  necessary  to  be  done  in  order  to  form  and  complete  general  ex- 
any  part  thereof,  are  to  be  executed  in  the  best  and  most  ^  *^*  ^°°®* 
substantial  and  workmanlike  manner,  with  materials  of  the  Best  ma- 
best  and  most  approved  qualitj'  of   their  respective  kinds,  terials,  &c. 
agreeably  to  the  particulars  contained  in  or  implied  by  the 
specification,  as  referre'd  to  and  represented  by  the  drawings 

herein  referred  to,  or  to  such  other  additional  particulars, 
explanations,  and  drawings  as  may  be  found  requisite  to  be  Additional 
given  during  the  carrying  on  of  the  works,  and  to  the  full  ^"^^ings  and 
and   entire   satisfaction   of    the   board   and   their   engineer,  "^   "^  °°** 
according  to  the  instructions  and  directions  which  the  con- 
tractor may  from  time  to  time  receive  from  either  the  engineer, 
assistant  engineer,  clerks  of  works,  or  persons  authorized  by 
them,  who  shall,  and  each  and  every  of  them  shall,  have  full 
liberty  from  time  to  time,  and  at  all  times,  to  inspect,  examine,  Inspection 
and  test  the  materials  and  workmanship,  and  who  shall  and  ^^^  testing, 
may  at  any  and  every  such  time  reject  any  or  all  of  the 
materials  or  workmanship  which  to  them,  any  or  either  of 
them,  may  seem  defective  or  unfit,  or  improper  for  the  several 
purposes  to  which  they  are  applied,  or  intended  to  be  applied, 
or  not  in  accordance  with  the  description  mentioned  or  intended 
by  this  specification,  or  the  said  drawings,  instructions,  or 
directions  respectively.     [See  page  155]. 

8.  The  plant,  tools,  and  materials  provided  by  the   con-  Plant,  &c 
tractor     ,  shall  in  all  cases,  from  the  time  at  which  they,  or 

any  of  them,  may  be  brought  upon  the  works  and  lands  of 
the  board,  and  during  the  construction,  and  until  the  comple- 
tion of  the  works,  become  and  continue  the  property  of  the 
board,  and  the  contractor  hereby  prohibited  from  re- 
moving the  same  or  any  part  thereof  during  the  progress  of 


246 


APPENDIX  II. 


Contract 
not  to  be 
assigned  or 
underlet. 


Penalty,  500?. 


Gratuities  not 
to  be  given. 


"Works,  com- 
mencement  of. 


Non-delivery 
of  site. 


Extension  of 
time. 


Board  may 
occupy  site. 


Contractor 
not  to  com- 
mence works 
on  private 


the  works,  without  the  consent  in  writing  of  the  engineer, 
but  no  advance  will  be  made  on  either  plant  or  materials. 
{Seepage  230.] 

9.  The  contractor  not  to  assign  or  make  over  this  contract 
to  any  other  person,  nor  to  underlet  it,  nor  to  make  a  sub- 
contract with  any  workman  or  workmen  for  the  execution  of 
any  part  of  the  cast  iron,  wrought  iron,  steel,  or  other  metal 
work,  timber,  brick-work,  ground-work,  masonry,  or  any  other 

work  appertaining  to  this  contract,  but to  employ 

own  workmen  for  the  labour  thereof,  who  are  to  be  paid  by 

in  wages  by  the  day.     And  in  case  the  contractor     assign 
or  make  over  this  contract,  or  underlet  or  make  a  sub-contract 

contrary   to   this   agreement,  shall,    for   each   offence, 

forfeit  to  the  board  the  sum  of  500/.,  which  shall  be  deemed 
liquidated  and  ascertained  damages,  and  may  be  recovered  by 
action,  or  deducted  by  the  board  from  any  sum  or  sums  due 
or  to  become  due  to  the  contractor  under  this  contract  or 
otherwise  howsoever ;  and  should  the  contractor  or  agent 
give  any  gratuity  to  any  officer  of  the  board,  the  board 
shall  be  at  liberty  to  determine  this  contract.  [See  pages 
70,  74.] 

10.  The  contractor  shall  commence  the  works  and  carry 
them  on  at  whatever  point  or  points,  and  in  such  portions  as 
the  engineer  may  direct;  but  none  of  the  works  are  to  be 
commenced  without  a  written  order  signed  by  the  engineer. 
The  board  will,  with  the  engineer's  written  order  to  com- 
mence the  works,  give  to  the  contractor  the  use  of  so  much 
of  the  site  of  the  works  as  may,  in  the  opinion  of  the  engineer, 
be  required  in  order  to  enable  the  contractor  to  commence  and 
continue  the  execution  of  the  works,  and  will,  from  time  to 
time,  as  the  works  proceed,  give  the  contractor  the  use  of 
such  further  portions  of  such  site  as  the  engineer  may,  from 
time  to  time,  consider  proper  in  that  behalf ;  but  the  non- 
delivery in  manner  aforesaid  of  the  use  of  such  site,  or  any 
part  thereof,  shall  not  vitiate  or  affect  the  contract,  nor  any 
provision  therein,  or  in  this  specification  contained,  nor  entitle 
the  contractor  to  any  increased  allowance  in  respect  of 
money,  time,  or  otherwise,  unless  (and  then  only  to  the  extent 

to  which)  the  engineer  may  grant any  extension  of  time 

under  the  provision  for  that  purpose  hereinafter  contained. 
\_See  page  164.] 

11.  The  board  may,  for  any  purpose,  and  at  any  time 
during  the  continuance  of  this  contract,  occupy  any  part  of 
the  site  of  the  works. 

12.  The  contractor  shall  not  commence  any  work  in  or 
upon,  across,  or  through  any  house,  building,  shed,  yard, 
area,  roadway,  ground,  garden,  or  any  other  place   being 
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private  property,  until shall  be  authorized  in  writing,  property 

either  by  the  board,  or  their  clerk,  or  engineer,  so  to  do.  ^"^^ 

13.  The  contractor    shall  bo  responsible  for  the  correctness  ^^^o"^®^ 
of  the  position,  levels,  and  dimensions  of  the  several  works  Sett^gout 
according  to  the  drawings   and  written  instructions  of  the  ^°'    * 
engineer,  notwithstanding  he  may  have  been  assisted  by  the 
engineer  or  the  clerk  of  works  in  setting  out  the  same ;  and 

if  at  any  time  during  ths  progress  of  the  works  any  error 
shall  appear  or  arise  therein,  the  contractor  ,  on  being 
required  so  to  do  by  the  engineer,  shall  remove  and  amend 
the  work  to  his  satisfaction. 

The  levels  shewn  upon  the  plans  and  sections  are  supposed 
to  be  correct,  but  the  contractor  to  verify  the  same,  as  well 
as  all  other  particulars  of  the  contract  on  the  ground,  should 

■ think  fit  so  to  do,  as will  be  held  responsible  for 

the  consequences  of  any  error  contained  therein,  or  omissions 
therefrom. 

14.  The  contractor    shall  give  due  and  sufficient  notice  to  Notice  to  gas 
all  companies,  such  as  water,  gas,  or  other  companies,  and  *°^  water 
also  to  all  surveyors  or  other  persons,  and  authorities  having  con^panie8,&c 
charge  of  the  water  and  other  pipes,  and  the  highways,  roads, 

streets,  foot  and  carriage-ways,  pavements,  navigation  and  the 
like,  previous  to,  and  at  the  completion  of,  any  work,  in  order 
that  the  proper  persons  in  respect  of  the  matters  aforesaid, 
may  be  enabled  to  attend  and  see  that  the  roads,  streets,  foot 
and  carriage-way,  pavements,  and  the  like  and  other  things 
incident  and  appertaining  thereto,  are  secured,  relaid  or 
reinstated  in  a  proper  and  satisfactory  manner ;  and  also  in 
order  that  the  proper  persons  representing  the  water,  gas,  and 
other  companies  may  be  enabled  to  attend  and  secure,  shore 
up,  alter  the  position  of,  remove,  relay  and  reinstate  the  pipes, 
mains,  plugs,  and  other  water  and  gas  works  belonging  to 
them,  the  contractor  nevertheless  to  be  held  chargeable  and 
responsible  for  the  proper  protection  and  restoration  of  all 
and  every  the  matters  and  things  herein  referred  to.  The 
contractor  shall  provide  such  lights,  or  any  such  other 
precautionary  expedients  and  execute  such  works  as  the 
Thames  Conservators  may  order  from  time  to  time  for  tho 
protection  of  craft,  or  for  the  regulation  or  requirements  of 
the  navigation,  or  otherwise. 

15.  The  contractor    to  pay  all  fees  and  compensations,  and  Contractor  to 

to  make  good  at own  expense  all  damage  of  every  kind  P*^^®^®^^ 

which  may  occur  by  reason  of  the  execution  of  the  several  J'^a^SlAr 
works   for  the  performance  of  which  the   contractor 


damage,  &o. 


bound,  whether  the  said  damage  may  occur  to  any  public  or 
private  ways,  or  any  other  property,  work,  or  thing  what- 
soever, that  may  bo  damaged,  removed,  disturbed,  or  injured; 
and  the  contractor      shall  deliver  at  the  office  of  the  board 
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certificates  in  writing  from  the  proper  authoiities  that  all 
public  and  private  ways,  and  all  property,  works,  or  things 
that  may  have  been  disturbed  or  injured  by  the  said  works, 
have  been  properly  made  good,  and  all  expenses  and  demands 
in  respect  thereof  paid  by  the  contractor  before  payment 
shall  be  made  of  the  three  amounts,  hereinafter  provided  to 

be  lastly  paid,  due  to for  the  works  under  this  contract, 

as  hereinafter  mentioned. 

16.  In  any  case  in  which  works  of  shoring,  or  other  works 
for  the  protection  or  security  of  buildings  are  necessary,  the 
contractor  shall,  within  a  reasonable  period  before  the  exe- 
cution of  such  works,  serve  notices  on  the  occupiers  of  the 
buildings  intended  to  be  shored  up  or  otherwise  secured, 
apprising  them  respectively  that  such  works  are  necessary, 
that  -  " 


about  to  execute  the  same,  and  will,  at  a  time  to  be 
specified  in  such  notice,  enter  upon  the  premises  for  the 
purpose  of  executing  such  works. 

17.  The  contractor  is,  at  his  own  cost,  to  provide  the 
requisite  gatekeepers,  watchmen,  fencings,  hoardings,  strut- 
ting, shoring  bridge-ways,  fenders,  lights,  signals  and  de- 
fences, and  all  other  matters  which  may  be  necessary  for  the 
due  protection  and  security  of  the  works,  and  also  for  the 
security  and  protection  of  all  vessels  and  craft  navigating  the 
Eiver  Thames ;  and  all  enclosures  for  materials,  or  works,  for 
the  protection  of  the  public,  and  of  all  buildings  and  pro- 
perty whatsoever,  near  to  or  liable  to  be  affected  by  the 
works,  and  shall  sufficiently  light  and  watch  the  same  when 
necessary,  and  shall  properly  light  and  watch  all  the  works. 
And  shall  afford  the  utmost  facility  for  public  and  private 
transit  in  respect  of  any  roads,  or  rights  of  way,  or  rights  of 
traffic  which  may  be  interfered  with  by  the  execution  of  the 
works.  As  the  property  required  for  the  purposes  of  the 
works  is  acquired,  and  the  buildings  pulled  down,  the  board, 
through  its  agent,  will  fence  off  such  property  from  the  public 
ways,  and  upon  taking  possession  of  the  sites  for  the  con- 
struction of  the  works,  the  contractor  must  give  notice  to 
the  superintending  architect  of  the  board,  who  will  ascertain 
with  him  the  quantity  and  condition  of  such  hoarding  and 
fencing.     Whenever  the  contractor     require  any  portion  of 

it  to  be  removed, will  give  notice  to  the  architect,  who 

will  attend  and  take  account  of  and  remove  or  take  charge  of 
it.  And  the  architect  will  give  the  contractor  certificates  of 
the  quantities  and  the  condition  of  the  hoarding  and  fencing 
upon  the  ground,  and  of  that  removed  therefrom,  or  taken 
charge  of  by  him,  and  the  value  of  any  part  found  to  be 
missing  will  be  deducted  from  the  contract  amount.  When 
any  part  of  the  new  roads  are  approaching  completion,  and 
which  are  not  specified  to  be  protected  by  a  permanent  parar 
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pet  of  brick  or  stone,  the  contractor  shall  give  notice  to  the 
superintending  architect,  who  shall  protect  the  said  ap- 
proaches or  roads  when  complete  by  a  temporary  timber 
fence. 

18.  The  contractor    to  make  all  necessary  provision  for  the  Provision  for 
conveyance,  both  temporary  and  permanent,  of  the  drainage  drainage, 
now  discharging  through  the  existing  sewers. 

19.  Every  precaution  is  to  be  taken  by  the  contractor    to  Injury  to 
avoid  injury  or  obstruction  to  the  navigation,  and  the  con-  navigation, 
tractor    to  be  responsible  for  all  such  injury  and  obstruction,    ^' 

and  for  all  damage  or  loss  arising  therefrom,  or  otherwise  by 
or  in  consequence  of  these  works,  and  to  make  good  and  to 
satisfy  all  claims  and  demands  that  may  arise  in  respect 
thereof. 

20.  The  contractor    shall  commence  and  carry  on  the  works  Expedition  in 
with  due  diligence,  and  as  much  expedition  as  the  board  or  carrying  on 
their  authorized  officers  shall  require ;  and  in  case  the  con-  *^®  works, 
tractor      shall  fail  to  do  so,  or  shall  neglect  to  provide  proper 

and  sufficient  materials,  or  to  employ  a  sufficient  number  of 

workmen  to  execute  the  works,  which shall  be  ordered 

to  execute,  with  due  diligence,  or  the  despatch  required,  then 
the  board,  their  clerk,  or  authorized  officers,  shall  have  full 
power,  without  vitiating  this  contract,  and  they  are  hereby 
authorized  to  take  the  works,  wholly  or  in  part,  out  of  the 
hands  of  the  contractor     ,  and  to  engage  or  employ  any  other  Faillnpr  which 
person  or  workmen,  and  procure,  all  requisite  materials  and  Board  may- 
implements  for  the  due  execution  and  completion  of  the  said  ^"^^^J^*^^^*^ 
works ;  and   the   cost  and  charges  incurred   by  them  in  so 
doing  shall  be  ascertained  by  the  engineer,  and  paid  for  or 
allowed  to  the  board,  by  the  contractor     ;  and  it  shall  be 
competent  to  the  board  to  deduct  the  amount  of  such  costs 
and  charges  out  of  any  moneys  due,  or  to  become  due,  from 
them  to  the  contractor     under  this  or  any  other  contract. 
\^See  page  217.] 

21.  Should  any  materials  be  brought  upon  the  works,  or  Materials  and 
on  the  land  or  property  of  the  board,  or  to  the  places  where  workmanship, 
any  operations  have  been  or  are  being  carried  out  in  con- 
nection  with  the   works,    or    should    tliere   be   cmy   of  the 
workmanship  which,  in  the  judgment  of  either  the  engineer, 

assistant  engineer,  clerk  of  works,  or  persons  authorized  by 
them,  shall  be  of  an  inferior  description  and  improper  to  be  Inferior  to  be 
used  in  the  works,  the  said  materials  shall  bo  removed  and  the  amended. 
workmanship  amended  forthwith,  or  ^vithin  such  period  or 
periods  as  the  said  officers  and  persons  may  direct.      In  case 
the  contractor      shall  neglect  or  refuse  to  comply  with  the 
foregoing  conditions,  it  shall  bo  lawful  for  either  the  engineer,  Prooeodlnjrs 
assistant  engineer,  clerk  of  works,  or  persons  authorized  by  *nd  penalties 
them,  on  behalf  of  the  board,  and  by  their  agents,  servants,  ^^  refusal. 
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and  workmen,  to  remove  the  materials  and  workmanship  so 
objected  to,  or  any  part  thereof,  and  to  replace  the  same  with 
such  other  materials  and  workmanship  as  shall  be  satisfactory 
to  him  or  them,  and  for  the  board,  on  the  certificate  of  the 
engineer,  to  deduct  the  expense  thereby  incurred,  or  to  which 
the  board  may  be  put  or  be  liable,  or  which  may  be  incident 
thereto,  from  the  amount  of  any  money  which  may  be  or  may 
become  due  or  owing  to  the  contractor  ,  or  to  recover  the 
same  by  action  at  law  or  otherwise  from  the  contractor  ,  as 
the  board  may  determine.  And  the  contractor  shall  also 
forthwith  pay  to  the  board  the  sum  of  £50  per  day  for  every 
day  subsequently  to  the  period  or  periods  above  specified 
during  which  the  materials  or  workmanship,  or  any  part  of 
them,  shall  not  have  been  removed,  such  sum  of  £50  a  day  to 
be  deemed  liquidated  damages.     \^See  page  172.] 

22.  The  same  conditions  and  penalties  as  lastly  above  men- 
tioned shall  apply,  in  the  event  of  the  contractor      refusing, 

at own  expense,  to  pull  down,  amend,  and  re-construct 

any  work may  have  erected  upon  an  insecure  or  insuffi- 
cient foundation,  or  shall  not  have  sufficiently  secured  and 
protected  the  same  against  immediate  and  future  injury, 
whether  arising  or  to  arise  from  weight,  pressure,  action  of 
water,  or  otherwise,  on  being  required  so  to  do,  by  either  the 
engineer,  assistant  engineer,  or  clerks  of  works. 

23.  Should  either  the  engineer,  assistant  engineer,  or  other 
authorized  officers  require  it  for  their  more  perfect  satisfac- 
tion, the  contractor  shall  at  any  period  during  the  continu- 
ance of  this  contract,  pull  down  or  unship  any  part  of  the 
works,  and  make  such  openings,  and  to  such  extent,  through 
any  part  of  the  said  works,  as  the  engineer  or  officers  may 
direct,  and  which  the  contractor  shall  make  good  again  to 
their  satisfaction.  Should  the  works  be  found  faulty  in  any 
respect  the  whole  of  the  expenses  thereby  incurred  shall  be 
defrayed  by  the  contractor     ,  but  if  otherwise  by  the  board. 

24.  The  contractor  shall  give  all  necessary  personal  super- 
intendence during  the  execution  of  the  said  works,  and  shall 
constantly  employ  on  each  part  thereof  at  least  one  good  and 
competent  foreman,  careful  and  skilled  in  the  trades  and 
callings  required  by  this  specification,  to  manage  and  direct 
in  the  absence  of  the  contractor  ,  and  such  foreman  shall,  on 
behalf  of  the  contractor  ,  receive  and  have  charge  of  such 
several  drawings,  writings,  papers,  specifications,  and  docu- 
ments as  may  be  delivered  to  or  for  the  use  of  the  contractor  , 

or  for guidance ;  and  such  foreman  shall  also,  on  behalf 

of  the  contractor  ,  receive,  execute,  and  obey  all  such  in- 
structions and  directions  as  may  be  given  by  either  the 
engineer,  assistant  engineer,  clerks  of  works,  or  authorized 
persons,  and  shall  not  be  changed  without  the  consent  of  the 
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engineer,  but  may  nevertheless  be  objected  to  or  dismissed 
by  the  engineer,  if  and  when  he  shall  see  fit  to  do  so ;  and 
thereupon  the  contractor  shall  forthwith  employ  another  Skilled 
good  and  competent  foreman  in  his  stead,  and  so  from  time  workmen. 
to  time,  and  as  often  as  occasion  shall  require.  In  like 
manner  the  contractor  shall  employ  in  and  about  the  execu- 
tion of  the  said  works,  or  any  of  them,  only  such  clerks, 
foremen,  superintendents,  agents,  and  workmen  as  are  careful 
and  skilled  in  their  various  trades  and  callings;  and  the 
engineer  shall  be  at  full  liberty  to  object  to  or  dismiss  any 
person  employed  by  the  contractor  in  or  about  the  execu- 
tion of  such  works,  who  shall,  in  the  opinion  of  the  engineer, 
misconduct  himself,  or  be  incompetent  to,  or  negligent  in,  the 
due  and  proper  performance  of  his  duties  or  any  of  them. 

25.  In  the  absence  of   the  engineer,   either  the  assistant  Superinten- 
engineer,  clerks  of  works,  or  any  other  persons  whom  the  dence  in  the 
board    or   their   engineer   shall   appoint  to  superintend  the  g^^n^  r 
works,  are  to  have  full  power  to  decide  as  to  the  manner  of 
conducting  and  executing  the  works  in  every  particular,  and 

the  contractor  shall  follow  the  instructions  or  orders  of  the 
persons  so  appointed.  The  contractor  shall  without  recom- 
pense, claim,  or  demand,  delay  or  suspend  the  progress  of  the  Suspension  of 
works,  or  any  part  thereof,  if  and  when  and  as  often  as  shall  progress, 
be  so  required  by  either  the  engineer,  assistant  engineer,  or 
clerks  of  works,  and  for  such  time  or  times  as  may  in  the 
judgment  of  either  the  engineer,  assistant  engineer,  or  clerks 
of  works,  be  necessary  for  the  purposes  or  advantages  of  the 
undertaking,  and  shall,  whenever  directed  by  the  engineer, 
assistant  engineer,  or  clerks  of  works,  and  upon  all  other 

needful  occasions,  at own  expense,  properly  cover  down 

and  secure  so  much  of  the  works  as  may  be  liable  to  sustain 
injury  from  weather  or  otherwise  ;  and  shall  at  all  times, 
during  the  continuance  of  this  contract,  and  forthwith  when 
required,  properly  make  good  any  damage  or  injury  which 
such  works,  or  any  part  thereof,  may  sustain,  to  the  full 
satisfaction  of  the  engineer. 

26.  The   contractor      shall   take   every   necessary,  proper,  Precautions 
timely,  and  useful  precaution  against  accident  or  injury  to  "^'^.'P^^^^i^ 
the  works,  or  any  of  them,  or  to  any  other  property,  or  to  any  ^j°™**    °^ 
person,  by  the  action  or  pressure  of  water,  and  whether  the 

same  shall  arise  from  or  be  occasioned  by  floods,  springs,  rain, 
streams,  accumulations,  disruptions,  leakage,  frost,  or  other 
natural  or  artificial  causes  whatsoever;  and  shall  forthwith 
repair,  make  good,  and  defray  any  loss,  damage,  cost,  charge, 
or  expense  by  or  in  consequence  of  any  accident,  or  by  or  in 
consequence  of  the  operations  of  the  contractor  occasioned 
to  the  board,  or  to  the  said  works  or  any  of  them,  or  to  any 
person  or  persons  injuriously  atfoctod  thereby;   and   shall 


252 


APPENDIX  II. 


Board  and 
officers  to  be 
indemnified 
against 
actions,  &c. 


Board  may 
compromise 
actions,  &c. 


Night  work. 


Kesporsi- 
bility  for 
accidents, 
damages,  &c. 


Offices,  beat, 
&c. 


indemnify,  save  harmless,  and  keep  indemnified,  the  board 
and  their  officers  from  and  against  the  same,  and  from  and 
against  all  actions,  suits,  claims,  penalties,  liabilities,  costs, 
expenses,  and  demands  whatsoever  by  reason  or  on  account 
thereof.  And  the  board  may  deduct  the  expenses  thereby 
incurred,  or  to  which  the  board  and  its  officers  may  thereby 
be  put  or  be  liable,  or  which  may  be  incident  thereto,  from 
the  amount  of  any  money  which  may  be  or  become  due  or 
owing  to  the  contractor  ,  or  may  recover  the  same  by  action 
at  law  or  otherwise,  from  the  contractor  .  And  the  board 
may  if  they  shall  see  fit,  compromise  any  such  action,  suit,  or 
other  proceeding,  or  any  claim  in  respect  of  any  such  damage 
as  aforesaid,  on  such  terms  as  they  shall  see  fit ;  and  the  con- 
tractor shall  thereupon  forthwith  pay  to  them  the  sum  or 
sums  paid  by  the  Board  upon  the  occasion  thereof,  and  shall 
in  every  case  pay  to  them  such  sum  or  sums  as  shall  fully 
indemnify  them  according  to  the  present  stipulation.  [_See 
page  118.] 

27.  The  works  are,  without  extra  charge,  to  be  carried  on 
day  and  night  without  intermission,  should  bad  or  treacherous 
ground  be  met  with,  or  should  there  be  any  other  cause  what- 
soever which  in  the  judgment  of  the  engineer,  shall  require 
it,  but  no  work  shall  be  carried  on  in  the  night  without  the 
knowledge  and  sanction  of  the  engineer. 

28.  The  care  of  the  whole  of  the  permanent  works,  until 
their  completion,  and  of  the  whole  of  the  temporary  works 
until  their  removal,  is  to  remain  with  the  contractor  ,  and 
shall  be  held  responsible  for  all  accidents  from  what- 
ever cause  arising,  and  chargeable  for  anything  that  may  be 
stolen,  removed,  or  destroyed  to  whomsoever  belonging,  and 
shall  also  be  held  responsible  for  the  making  good  of  all 
defects  in  and  damage  to  the  said  works,  or  to  the  adjoining 
buildings,  premises,  and  property,  from  bad  or  insufficient 
materials,  bad  workmanship,  or  any  other  cause  whatsoever, 
and  whether  such  damage  or  defects  may  be  or  might  have 
been  discovered  during  the  progress  of  the  works  or  in  conse- 
quence thereof,  or  shall  appear  to  be  known  after  the  comple- 
tion thereof,  or  whether  payment  may  wholly  or  partially  have 
been  made,  or  the  works  approved  as  supposed  to  have  been 
properly  done,  and  no  certificate  or  approval  of  any  works  by 
any  officer  or  member  of  the  board  shall  affect  or  prejudice 
the  right  of  the  board  against  the  contractor  ,  or  be  con- 
sidered or  held  as  at  all  conclusive  as  to  the  sufficiency  of  any 
works  or  materials. 

29.  The  contractor     shall  construct  and  provide,  at 

entire  expense,  proper  working  offices  for  the  engineer  and  his 
staflp  at  or  near  the  sites  to  be  occupied  by  the  contract  works, 
with  proper  attendance,  to  be  always  at  the  sole  disposition  and 
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the  entire  use  of  the  engineer,  and  to  be  kept  for  that  purpose 
throughout  the  whole  period  that  any  of  these  contract  works 
are  under  execution.  The  apartments  shall  be  approved  by 
the  engineer.  The  contractor  shall  also  provide  a  boat,  with 
two  qualified  boatmen,  to  be  always  in  attendance  on  the 
engineer  and  his  assistants,  for  inspecting,  measuring  and 
levelling,  and  such  other  assistance  as  may  from  time  to  time 
be  required. 

30.  The  contractor      shall  complete  and  deliver  up  to  the  Time  for 
board  the  whole  of  the  work  comprising  the  new  bridge  and  completion 
approaches,  and  steamboat  pier,  and  shall  complete  the  re-  °  ""^orks. 
moval  of  the  temporary  footbridge,  the  fenders,  booms,  and 
all  other  temporary  works,  within  a  period  of  three  and  a  half 
years  from  the  date  of  the  engineer's  order  to  commence  the 
same,  the  whole  of  the  work  to  be  delivered  up  complete  in 
every  respect,   in  a  clean  and  perfect  condition.     Provided 
always,  that  if  by  reason  of  the  non-possession  of  any  site  or  Non-posses- 
sites  required  for  the  purposes  of  the  undertakings,  or  by  ^°^  ^^  ^^*^ 
reason  of  any  additions  to  or  enlargements  of  the  works  (which 
additions  or  enlargements  the  engineer  is  hereby  authorized 
to  make),  or  for  any  other  just  cause  arising  with  the  said 
board,    or  with  either   the  engineer,   assistant  engineer,   or 
clerks  of  works,  or  in  consequence  of  any  unusual  inclemency 
of  the  weather,  or  general  or  local  strikes,  or  combination  of  Strikes, 
workmen,  or  for  want  or  deficiency  of  any  orders,  drawings, 
or  directions,  or  by  reason  of  any  difficulties,  impediments, 
obstructions,  oppositions,  doubts,  disputes,  or  differences,  what- 
soever and  howsoever  occasioned,  the  contractor     shall,  in  the 
opinion  of  the  engineer,  have  been  unduly  delayed  or  impeded 

in  the  completion  of contract,  it  shall  be  lawful  for  the 

engineer,  if  he  shall  so  think  fit,  to  grant  from  time  to  time, 
and  at  any  time  or  times,  by  writing  under  his  hand  such 
extension  of  time,  either  prospectively  or  retrospectively,  and  Extension  of 
to  assign  such  other  day  or  days  for,  or  as  for  completion,  as  time, 
to  him  may  seem  reasonable,  without  thereby  prejudicing  or 
in  any  manner  affecting  the  validity  of  the  contract,  or  the 
sufficiency  of  the  tender,  or  the  adequacy  of  the  sums  or 
prices  therein  mentioned ;  and  any  and  every  such  extension 
of  time  shall  be  deemed  to  be  in  full  compensation  and  satis- 
faction for,  and  in  respect  of  any  and  every  actual  and  proba- 
ble loss  or  injury  sustained  or  sustainable  by  the  contractor 

in  the  premises,  and  shall  in  like  manner  exonerate from 

any  claim  or  demand  on  the  part  of  the  board,  for  and  in 
respect  of  the  delay  occasioned  by  the  cause  or  causes  in 
respect  of  which  any  and  every  such  extension  of  time  shall 
have  been  made,  but  no  further  or  otherwise,  nor  for  or  in 
respect  of  any  delay  continued  beyond  the  time  mentioned  in 
such  writing  or  writings  respectively.     l_See  page  164.] 
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31.  And  provided  further,  that  such  completion  and  de- 
livery at  the  time  aforesaid,  or  at  any  subsequent  time,  shall 
he  deemed  to  he  a  completion  and  delivery  only  if  the  engineer 
shall  accept  the  same  on  behalf  of  the  board,  and  when  so 
accepted  shall  not  be  deemed  a  full,  complete,  and  sufficient 
completion  and  delivery  by  the  said  contractor  to  the  board, 
but  only  a  permissive  use  of  the  said  works  for  the  purposes 
of  the  board,  unless  and  until  a  certificate  in  writing  under 
the  hand  of  the  engineer,  shall  have  been  given  to  the  board, 
to  the  effect  that  the  several  works  constructed  by  the  con- 
tractor ,  and  all  other  the  works  contracted  for  and  directed 
to  be  executed  are  in  a  sound,  watertight,  workmanlike,  and 
complete  and  useable  condition,  and  that  the  contractor  has 
in  the  opinion  of  the  engineer,  reasonably  fulfilled  and  com- 
pleted contract  and  undertaking.  Provided  always,  and 
notwithstanding  anything  contained  in  this  contract,  it  shall 
be  lawful  for  the  board  to  undertake  and  execute  by  or 
through  other  parties,  at  any  period  during  the  continuance 
of  this  contract,  any  kind  of  work,  matter,  or  thing  whatso- 
ever, which  they  may  consider  necessary  or  proper  to  be 
formed  and  executed  for  the  purposes  of,  and  in  connection 
with,  any  or  all  of  the  works  under  this  contract,  and  that 
without  in  any  way  relieving  the  contractor  from  any  of 
liabilities  and  responsibilities  under,  or  in  any  way  vitiating 
or  avoiding  this  contract.     \_See  page  181.] 

32.  That  the  contractor  ,  notwithstanding  such  permissive 
use  and  execution  of  works,  matters,  and  things  lastly  pro- 
vided, and  any  act,  matter,  or  thing  done,  permitted,  hapj)en- 
ing,  or  suffered;  in  pursuance  or  during  the  continuance  of 
such  permissive  use,  or  at  any  period  during  the  continuance 
of  this  contract,  as  lastly  provided,  shall  be  responsible  for 
and  shall  effectually  maintain  and  uphold  in  good,  substan- 
tial, sound,  perfect,  and  water-tight  condition,  all  and  every 
part  of  the  said  works,  for  a  period  of  twelve  calendar  months 
from  and  after  the  day  of  the  date  of  such  last-mentioned 
certificate,  and  shall  be  liable  for  and  shall  pay  and  make 
good  to  the  board  or  other  person  or  parties  (being  legally 
entitled  thereto)  all  losses,  damages,  costs,  and  expenses, 
they  or  any  of  them  may  incur  or  be  put  or  be  liable  to  by 
reason  or  in  consequence  of  the  operations,  or  of  the  failure 
of  the  works  of  the  contractor  ,  or  any  of  them,  during  the 
time  the  contractor  responsible  therefor,  and  shall  indem- 
nify, save  harmless,  and  keep  indemnified  the  board  from  and 
against  the  same,  and  from  and  against  all  actions,  suits, 
claims,  and  demands  whatsoever,  by  reason  or  on  account 
thereof ;  or  the  board  may  deduct  the  amount  of  such  losses, 
damages,  costs,  or  expenses,  from  any  amount  in  their  hands 
due  to  the  contractor     . 
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33.  It  Bliall  be  lawful  for  the  board,  in  case  the  contractor      In  caae  of 
shall  fail  in  the  due  performance  of  any  part  of  this  under-  bankruptcj, 
taking,  or  shall  become  bankrupt  or  insolvent,  or  shall  com-     °* 
pound  with  his  creditors,  or  propose  any  composition  to  his 
creditors  for  the  settlement  of  his  debts,  or  shall  assign  this 
contract,  or  any  benefit  thereof,  or  if  the  same  shall  become 

vested  in  any  other  person,  or  shall  carry  on  his  business 
under  inspectors  on  behalf  of  his  creditors,  or  shall  commit 
any  act  of  bankruptcy,  or  shall  not,  in  the  opinion  or  accord- 
ing to  the  determination  of  the  engineer,  exercise  such  due 
diligence  and  make  such  due  progress  as  would  enable  the 
works  to  be  efficiently  completed  at  the  time  or  in  the  manner 
aforesaid,  to  determine  the  contract,  so  far  as  respects  the  per- 
formance of  the  same  under  the  direction  of  the  contractor  , 
by  a  notice  in  writing  under  the  hand  of  the  clerk  of  the 
board,  but  without  thereby  affecting  the  obligations,  liabili- 
ties, and  responsibilities  of  the  contractor  ,  the  whole  of 
which  shall,  unless  otherwise  agreed  in  writing  to  the  con- 
trary, and  except  as  in  otherwise  hereinafter  mentioned,  con- 
tinue to  be  in  force  as  fully  and  to  the  same  extent  and  for 
the  same  period  as  if  the  contract  had  not  been  so  determined, 
and  as  if  the  works  subsequently  executed  had  been  executed 
by  or  on  behalf  of  the  contractor  ,  and  without  thereby 
creating  any  trust  in  his  favour,  and  to  enter  in  and  take 
possession  of  the  works,  and  of  the  plant,  tools  and  materials 
of  the  contractor  ,  and  use  or  sell  the  same  as  the  absolute 
property  of  the  board.  And  all  the  powers  of  the  engineer 
with  respect  to  the  determination  of  any  doubts,  disputes  and 
differences,  and  with  respect  to  the  settlement  of  the  contract, 
and  the  determination  of  the  sum  or  sums  or  balance  of  money 
to  be  paid  to  or  received  from  the  contractor  ,  and  otherwise 
in  respect  of  this  contract  shall  be  and  continue  in  force  with 
respect  to  the  same  as  though  such  contract  had  not  been  de- 
termined.    [^See  page  227.] 

34.  That  in  case  of  the  contract  being  so  determined  as  Re-letting. 
aforesaid,  the  board  may  re-lot  the  undertaking  of  the  con* 

tractor  ,  or  any  part  thereof,  and  upon  such  conditions  as 
they  may  think  fit,  from  time  to  time  may  engage  workmen, 
and  provide  all  such  materials,  implements,  and  apparatus, 
and  employ  the  same  in  sucli  manner  as  the  engineer,  assistant 
engineer,  or  clerks  of  works,  or  either  of  them,  may  think 
necessary  or  proper  for  completing  the  said  works  or  any  of 
them,  or  for  repairing  or  remedying,  or  endeavouring  to  re- 
pair and  remedy  any  defects  which  may  appear  tlierein  ;  and 
when  the  contract  shall  have  been  so  determined,  or  so  soon  * 

thereafter  as  the  engineer  may  think  convenient,  tlie  eng^eer 
shall  fix  and  determine,  either  ex  parte  or  by  or  after  reference 
to  the  parties,  or  either  of  them,  or  after  such  investigation 
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or  inquiries  as  he  may  think  fit  to  make  or  institute,  and 
shall  certify  what  amount  (if  any)  was  at  the  time  of  the 
determination  of  the  contract  reasonably  earned  by  or  would 
reasonably  accrue  to  the  contractor  in  respect  of  the  work 
actually  done,  and  the  amount  thereof,  after  allowing  for  all 
sums  then  already  paid  to  the  contractor  on  account,  shall 
remain  in  the  hands  of  the  board,  without  interest,  until 
twelve  months  after  the  date  of  the  engineer's  certificate  of 
the  final  completion  of  the  works  as  herein  provided,  and  the 
engineer  shall  be  at  liberty  to  authorize,  by  his  certificate,  the 
board  to  deduct  the  damages,  losses,  costs,  charges,  and 
expenses,  in  his  opinion  incurred  by  them,  in  consequence  of 
the  premises,  or  to  which  they  may  be  put  or  be  liable, 
together  with  the  forfeiture  (if  any)  incurred  by  the  contractor  , 
from  any  sum  or  sums  of  money  which  would  otherwise  be- 
come due  and  owing  to  the  contractor  ;  and  in  case  such  sum 
or  sums  of  money  shall  not  be  sufficient  to  defray  such 
damages,  losses,  costs,  charges,  expenses,  and  forfeitures, 
then  the  contractor  shall  forthwith  pay  the  deficiency  to  the 
board,  and  it  shall  be  lawful  for  the  board  to  recover  the 
same  from  the  contractor  by  action  at  law  or  otherwise  ;  and 
any  doubts,  disputes,  or  differences  arising  or  happening  with 
respect  to  the  determination  of  the  contract,  or  in  consequence 
thereof,  shall  be  settled  and  decided  as  hereinbefore  prescribed 
with  respect  to  any  other  doubts,  disputes,  or  differences 
arising  or  happening  under  the  contract. 
Penalty  for  35.  That  time  shall  be  especially  considered  as  the  essence 

non-comple-  ^f  ^j^j[g  contract  on  the  part  of  the  contractor  ,  and  in  case  the 
contractor  shall  fail  in  the  due  performance  of  the  works  to 
be  executed  under  this  contract  by  and  at  the  time  or  times 
herein  mentioned  or  referred  to,  or  at  other  than  the  day 
or  days  to  which  the  period  of  completion  may  have  been 

extended, shall  be  liable  to  pay  to  the  board,  as  and  for 

liquidated  damages,  the  sum  of  150/.  for  each  and  every  week 
which  may  elapse  between  the  appointed  and  actual  time  of 
completion  and  delivery  hereinbefore  mentioned  or  provided 
for,  or  the  board  may  deduct  the  same  from  any  moneys  in 
their  hands  due  or  to  become  due  to  the  contractor  .  And 
such  payments  or  deduction  shall  not  in  any  degree  release 
the  contractor  from  the  further  obligations  and  penalties  in 
respect  of  the  fulfilment  of  the  entire  contract,  nor  any  right 
which  the  board  might  have  to  claim,  sue  for,  and  recover 
compensation  and  damages  for  non-performance  of  this  con- 
tract at  the  time  hereby  stipulated.  [^See  page  175.] 
Coins,  &c.  36.  All  fossils,  coins,  or  other  articles  of  value  or  of  an- 

tiquity which  may  be  discovered  in  the  course  of  these  works 
shall  be  immediately  delivered  into  the  custody  of  the  engineer 
or  other  officers  on  behalf  of  the  board. 


tion. 
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37.  The  contractor  ,  immediately  upon  completion  of  the  Filling^  in 
works,  shall  fill  up  all  holes  and  trenches  which  may  have  holes,  &c. 
been  made  or  dug,  level  the  mounds  or  heaps  of  earth  that 

may  have  been  raised  or  made,  and  clear  away  all  rubbish 
or  spoilt  bricks  which  may  become  superfluous  or  have  been 
occasioned  or  made  in  the  execution  of  the  works ;  and  the 
contractor  shall  bear  and  pay  all  costs,  charges,  damages  and 
expenses  which  may  be  incurred  or  sustained  on  account  or 
in  consequence  of  anj'  accident  which  may  happen  by  means 
of  holes  and  trenches  connected  with  the  works  being  dug 
and  left  unf enced,  or  materials  being  left  or  placed  in  improper 
situations. 

38.  The  contractor  shall  return  to  the  custody  of  the  en-  Drawings,  &c. 
gineer,  at  the  time  of  the  delivery  up  of  the  works  of  the  to  be  returned, 
board,    and   before   receive    the    instalments    payable 

thereon,  all  plans,  drawings,  writings,  papers,  specifications, 

and  documents,  which  may  have  been  delivered  to  ,  or 

for  use;  and  in  the  meantime  the  engineer,  and  such 

party  as  he  may  appoint,  and  the  assistant  engineer  and 
clerks  of  works,  shall  have  full  access  thereto,  at  all  times, 
and  for  all  purposes,  and  the  same  shall  be  kept  at  or  near 
the  site  of  the  works. 

39.  The  contractor  shall  maintain  the  whole  of  the  works  Maintenance. 
executed  in  perfect  repair,  and  reinstate  and  make  good  any 

defect  in,  for  a  period  of  twelve  months  after  the  date  of  the 
engineer's  certificate  of  the  satisfactory  completion  of  the 
whole  of  the  work  included  in  this  contract. 

40.  Within  seven  days  after  the  contract  shall  have  been  Bills  of 
executed,  the  contractor    shall  deliver  to  the  engineer  full  and  quantities, 
true  bills  of  quantities,  with  the  rates  of  the  charge,  amount 

of  each  item,  and  total  amount  upon  which  the  tender  was 
based,  and  upon  refusal  or  neglect  to  do  so,  shall  forfeit  to 
the  board  10/.  per  day  for  every  day  that  such  refusal  or 
neglect  shall  continue  beyond  the  period  specified,  such  sums 
to  be  deemed  liquidated  damages. 

41.  That,  subject  to  the  conditions  in  this  specification  con-  Puymenta. 

tained,  the  contractor     shall  be  paid  for  work  in  the 

manner  following,  that  is  to  say : — In  the  first  instance  no 

payment  shall  be  made  to  the  contractor    until shall  have 

executed  permanent  work  to  the  value  of  7  per  cent,  on  the 

full  amount   of  contract,  after  which   and   until  

shall  have  executed  work  to  half  the  full  value  of  the  entire 

contract shall  be  paid  at  the  rate  of  90  per  cent,  upon 

the  value  of  the  work  executed,  less  the  aforesaid  7  per  cent. 
After  half  the  work  is  completed,  the  contractor  shall  be  ])aid 
in  full  upon  the  value  of  the  further  work  executed  until  it« 
completion.  The  above  7  per  cent,  on  the  contract  amount, 
and  the  balance  of  the  90  per  cent,  payments,  shall  be  retained 

M.  s 
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in  tlie  hands  of  tlie  board  until  the  entire  work  has  been 
completed,  delivered  to,  and  accepted  by  the  board,  and  until 
the  temporary  bridge  and  all  other  temporary  works  have 
been  completely  removed,  when  a  sum  equal  to  25  per  cent, 
thereof  shall  be  paid  to  the  contractor  .  A  second  sum  of 
25  per  cent,  upon  the  same  amount  shall  be  paid  at  a  period 
of  three  months,  a  third  like  sum  at  a  period  of  six  months, 
and  the  final  balance  twelve  months  after  such  completion  as 
aforesaid,  but  only  on  condition  that  the  terms  of  the  contract 
shall  have  been  fulfilled.  The  above  payments  shall  be  made 
upon  the  engineer's  monthly  estimate  of  the  approximate 
value  of  the  works  executed,  and  in  respect  of  permanent 
work  only,  and  no  advance  shall  be  made  upon  plant,  or  upon 
materials  not  forming  part  of  the  executed  work.  Payments 
shall  in  no  case  be  made  at  more  frequent  than  monthly 
intervals.  The  labour  expended  upon  the  removal  of  the 
existing  temporary  bridge  shall  be  deemed  permanent  work. 
dSion^aT  ^^*  'J^liat  the  following  conditions  as  to  payments  shall  be 
payment!  ^  specially  observed  and  included  with  the  several  other  con- 
ditions in  this  specification  contained ;  that  is  to  say,  provided 
always  that  no  sum  or  sums  of  money  shall  be  considered  to 
be  due  and  owing,  nor  shall  the  contractor  make  or  enforce 
any  demand  whatsoever  upon  or  against  the  board,  for  or  on 

account  of  any  work  executed  by ,  unless  the  contractor 

shall  have  delivered  from  time  to  time,  and  at  all  times  within 
one  week  from  the  expiration  of  the  month  on  which  the 
amount  of  work  then  claimed  for  has  been  performed,  a  true 
and  proper  claim  or  claims  in  such  form  as  the  engineer  may 
direct ;  nor  unless  the  engineer  shall  have  certified  or  recom- 
mended the  amount  to  be  paid  as  such  instalment  or  balance 
to  the  contractor  ,  and  that  the  contractor  reasonably  en- 
titled to  such  instalment  or  balance  respectively ;  nor  shall 
any  such  sum  or  sums  of  money  be  considered  payable  to  the 
contractor  until  the  expiration  of  seven  days  from  the  date 
of  such  certificate  ;  nor  shall  any  omission  to  pay  the  amount 
of  such  certificate  at  the  time  the  same  shall  be  payable  be 
held  or  deemed  to  vitiate  or  avoid  the  contract ;  nor  shall 
the  three  amounts  herein  provided  to  be  lastly  paid  (that  is  to 
say,  the  two  last  advances  to  be  made  and  the  final  balance) 
be  considered  to  be  due  and  owing  at  the  times  above  stated, 
unless  that  within  three  months  from  the  date  of  completion, 
delivery,  and  acceptance  as  aforesaid,  the  contractor  shall 
have  delivered  to  the   board  a  full  account  in  detail  of  aU 

claims ha       on  the  board  in  respect  of  the  works  ;  and 

that  the  engineer  shall  have  a  certificate  in  writing  of  the 
correctness  of  such  claims ;  and  provided  also  that  the  engineer 
shall  certify  that  such  works  have  been  inspected  by  him  since 
the  expiration  of  the  said  period  of  three  months,  and  found 
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to  be  in  good  and  substantial  order ;  and  that  the  contractor 
ha  duly  delivered  to  him  certificates  in  writing  from  the 
Thames  Conservators,  and  other  proper  authorities  that  all 
works  or  matters  under  their  control  which  have  been  in  any- 
way interfered  with  have  been  properly  reinstated  and  made 
good,  and  all  expenses  and  demands  in  respect  thereof  paid 
by  the  contractor  ;  and  that  he  also  certify  that  all  claims  and 
demands  which  have  been  made  for  or  in  respect  of  damage 
or  loss  by,  from,  or  in  consequence  of  the  said  works,  have 
been  satisfied  agreeably  to  this  contract,  and  that  he  has  no 
reason  to  believe  that  any  other  such  claim  exists.  Provided 
always,  that  with  respect  to  any  disputed  or  unadjusted  claim 
or  claims  the  contractor  shall  not  be  entitled,  before  the  final 
settlement  of  the  contract,  to  any  payment,  on  account  or 
otherwise,  unless  and  until  the  engineer  shall  certify  the 
correct  amount  of  such  claim  or  claims,  nor  unless  and  until 

the  contractor     shall  give receipt  in  discharge  thereof. 

And  provided  further,  that  no  certificate  or  recommendation 
or  payment  on  general  account  shall  be  taken  to  be  an  admis- 
sion of  the  due  x^erformance  of  the  contract,  or  any  part 
thereof,  or  of  the  accuracy  of  any  claim,  nor  shall  it  conclude 
or  prejudice  the  powers  of  the  engineer,  or  the  settlement  of 
the  contract,  and  the  determination  of  the  sirni  or  sums  or 
balance  of  money  to  be  paid  or  received  from  the  contractor  , 
or  in  any  other  way  vary  or  affect  the  contract  entered  into  by 
the  contractor     . 

43.  That  the  payment  to  the  contractor    shall  be  made  out  Payments 
of  the  funds  under  the  control  of  the  Metropolitan  Board  of  9^*  P^  public 
Works  in  their  public  capacity ;  and  that  no  member  of  such  *^"^"^* 
board,  whether  or  not  a  party  to  the  contract,  shall  be  per- 
sonally responsible  to  the  said  contractor    . 

44.  That  all  moneys  payable  to  the  board  by  the  contractor     Recovery,  &c. 
under  any  stipulations  in  this  contract  may  be  recovered  by  ^^  moneys 
action  by  the  parties  for  the  time  being  entitled  to  sue  on  this  P?^    ^ 
contract ;  or  the  same  maybe  retained  out  of  any  moneys  then 

due,  or  which  may  hereafter  become  due  from  the  board  to 
the  contractor  under  this  or  any  other  contract  or  otherwise 
howsoever,  and  the  board  shall  have  power  to  withhold  pay- 
ment of  any  moneys  to  the  contractor  after  circumstances  shall 
have  arisen  which  may  give  rise  to  such  retention  as  aforesaid, 
until  after  the  disposal  or  settlement  of  such  circumstances, 
though  the  sum  to  be  retained  may  be  unascertained  at  the 
time  of  such  withholding. 

45.  And  further  that,   notwithstanding    anji;hing   herein  Acts  of  Far- 
contained,  the  contractor     shall  conform  and  be  subject  to,  liament  to  be 
and  shall  comply  with,  the  restrictions  and  provisions  con-  <»™phai 
tained  in  the  several  Acts  of  Parliament  relating  to  the  board  ^ 

s2 
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to  the  extent  to  wliicli  they  may  affect  others  than  the  board, 
or  in  which  others  than  the  board  are  interested. 

\_Here  follows  schedule  of  prices.^ 

And  whereas  the  said  Metropolitan  Board  of  Works  have 
accepted  the  said  proposal,  the  said executors,  adminis- 
trators, or  assigns,  being  to  be  paid  for  the  said  works  as 
hereinbefore  mentioned :  Now  these  presents  witness,  that 
in  consideration  of  such  acceptance  as  aforesaid,  and  of  the 
payment  to  be  made  for  the  execution  and  maintenance  in 
repair  of  the  said  works  for  twelve  months  from  and  after 
the  day  of  the  date  of  the  engineer's  certificate  of  completion ; 
the  said do  hereby,  for heirs,  executors,  and  ad- 
ministrators, covenant  and  agree  with  the  said  Metropolitan 

Board  of  Works   and  their  successors,  that  the  said   

executors,  or  administrators,  will  execute  the  works  mentioned 
in  the  said  specification  in  all  respects  in  strict  conformity 
therewith,  and  in  all  things  fully,  completely,  and  faithfully 
regard,  observe,  and  perform  the  said  specification,  and  all 
the  terms,  agreements,  conditions,  and  provisions  thereof  and 

therein  on part  to  be  regarded,  observed,  and  performed; 

and  that  all  powers,  liberties,  rights,  and  privileges  herein- 
before mentioned  shall  and  may  be  exercised  and  enjoyed, 
according  to  the  true  intent  and  meaning  thereof.    In  witness 

whereof  the  said hereunto  set     hand  and  seal,  and  the 

said  Metropolitan  Board  of  Works  have  affixed  their  common 
seal,  the  day  and  year  first  above  written. 


Signed,    sealed,    and 
delivered  by  the  said 


(c)  Form  of  Arbitration  Clause. 

In  case  any  dispute  or  difference  shall  arise  between  the 
parties  to  this  contract  during  the  continuance  or  after  the 
completion  of  the  work  as  to  the  non-granting  of  any  certifi- 
cate, or  as  to  the  fairness  of  any  certificate  granted,  or  as  to 
any  other  matter  or  thing  arising  out  of  or  connected  with 
this  contract,  then  such  dispute  or  difference  shall,  on  or  after 
the  completion  of  the  work,  or  on  or  after  the  determination 

of  the  contract,  be  referred  to  the  arbitration  of  civil 

engineer,  or  in  case  of  his  death,  or  inability,  or  unwillingness 
to  act,  to  some  other  civil  engineer  being  a  member  of  council, 
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or  past  president  of  the  Institution  of  Civil  Engineers,  to  be 
appointed  on  the  request  of  either  party  by  the  president  for 

the  time  being  of  such  Institution,  and  the  said or  other 

referee  shall  make  his  award  within  calendar  months 

next  after  such  reference,  or  before  such  enlarged  time  not 
exceeding  calendar  months  from  the  time  of  such  refe- 
rence as  the  said  or  other  referee  shall  under  his  hand 

from  time  to  time  appoint ;  and  these  presents  shall  be  deemed 
to  be  a  submission  to  arbitration  within  the  provisions  of  the 
Arbitration  Act,  1889,  or  any  statutory  modification  or  re- 
enactment  thereof  for  the  time  being  in  force.   \_See  page  189.] 


(d)  Notice  to  Proceed  with  Works. 

To  Mr.  E.  C.  P.— 

Whereas  it  appears  to  me  that  the  works  contracted  to 
be  done  by  you  the  said  E.  C.  P.,  for  the  mayor,  aldermen, 
and  burgesses  of  the  borough  of  D.,  by  a  certain  deed,  dated 

the day  of  18 — ,  and  made  between  you  the  said 

E.  C.  P.  of  the  one  part,  and  the  said  mayor,  aldermen,  and 
burgesses  of  the  other  part,  are  not  being  properly  executed 
and  with  due  expedition.  Now,  therefore,  I  hereby  give 
NOTICE  to  you  the  said  E.  C.  P.  to  supply  all  proper  and  suffi- 
cient materials  and  labour  for  the  due  prosecution  of  the  said 
works,  and  with  due  expedition  to  proceed  therewith ;  and  I 
further  give  notice,  that  if  you  the  said  E.  C.  P.  shall  for  the 

space  of  days  after  the  giving  of  this  notice  fail  or 

neglect  to  comply  therewith,  I  shall,  as  engineer,  and  on 
behalf  of  the  said  mayor,  aldermen,  and  burgesses,  take  the 
said  works  whoUy  out  of  your  hands. 

Dated  the day  of 18 — . 

T.  W.  E.,  Engineer. 

See  Pauling  v.  Mayor,  8;c.  of  Dover,  10  Ex.  755  ;  24  L.  J.  Ex.  128  (1855). 
lSeepagc22A.] 


(e)  Formal  Notice  to  Determine  Contract. 

Whereas  by  an  agreement  dated  the of ,  18 — ,  made 

between  T.  A.W.  and  C.  W.,  therein  and  hereinafter  designated 

as  the  said  contractors,  of  the  one  part,  and  the Eailway 

Company,  therein  and  hereinafter  designated  as  the  said  com- 
pany of  the  other  part,  for  the  consideration  therein  appearinc^, 
the  said  contractors  covenanted  and  agreed  with  tlie  said 
company  to  execute  a  new  dock  and  channel,  and  works  in 
connection  therewith,  at  Garston  near  Liverpool,  as  the  same 
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were  set  forth  and  described  in  the  specification,  bill  of  quan- 
tities, schedule  of  prices,  and  plans  in  the  said  agreement 
referred  to,  and  covenanted  and  agreed  to  observe  and  perform 
all  the  covenants  and  provisions  set  out  in  such  specification, 
and  that  all  the  powers,  rights,  and  privileges  mentioned 
therein,  and  conferred  thereby  in  respect  of  such  work,  should 
and  might  be  exercised  according  to  the  true  intent  and 
meaning  thereof :  And  whereas  by  the  said  agreement  it  was 
provided  that  if  the  said  contractors  should  not  complete  the 
said  works  within  the  period  limited  for  that  purpose ;  or  if 
from  any  cause  whatever  (not  arising  from  any  act  or  acts 
done,  or  omitted  to  be  done,  by  the  said  company  contrary  to 
the  true  intent  of  the  said  agreement),  they  should  be  pre- 
vented from  or  delayed  in  proceeding  with  the  completion  of 
the  said  works  according  to  the  said  specification,  it  should  be 
lawful  for  the  said  company,  without  any  previous  notice 
being  given  to  the  said  contractors,  to  take  the  said  works 
entirely  or  in  part  out  of  their  or  his  hands,  and  to  employ 
any  other  contractor  or  contractors,  workman  or  workmen, 
either  by  contract  or  by  measure,  or  value,  or  otherwise  pro- 
ceed with  the  said  works  and  complete  the  same,  and  that  in 
such  case  the  said  contractors  should  only  be  entitled  to  receive 
such  sums  as  shall  actually  have  accrued  due  at  the  time  of 
the  works  being  taken  out  of  their  hands ;  and  all  the  expenses 
incurred  by  so  doing  shall  be  deducted  and  retained  from  the 
money  due  to  the  original  contractors,  or  shall  be  recoverable  as 
liquidated  damages  byactionatlaw  or  otherwise;  And  whereas 
by  the  said  specification  it  was  also  agreed  that,  should  the 
engineer  be  at  any  time  dissatisfied  with  the  nature  or  mode  of 
proceeding  with,  or  at  the  rate  of  progress  or  maintenance  of  the 
works,  or  any  part  thereof,  he  shall  have  full  power  to  procure 
and  make  use  of  all  the  labour  and  materials  which  he  may 
deem  necessary,  deducting  the  cost  of  such  labour  and  mate- 
rials from  the  money  that  may  be  due,  or  that  may  become 
due,  to  the  contractors.  But  it  was  expressly  declared  that 
the  possession  of  this  power  by  the  engineer  should  not  in 
any  degree  relieve  the  contractors  from  their  obligation  to  pro- 
ceed in  the  execution  of,  and  to  complete  the  works  with  the 
requisite  expedition,  or  to  maintain  them  as  thereinafter 
mentioned ;  and  it  was  provided  that,  should  the  contractors 
fail  to  proceed  in  the  execution  of  the  works  in  the  manner 
and  at  the  rate  of  progress  required  by  the  engineer,  or  to 
maintain  the  said  works  as  thereinafter  mentioned  to  the 
satisfaction  of  the  engineer,  his  contract  should,  at  the  option 
of  the  company,  but  not  otherwise,  be  considered  void  as  far 
as  relates  to  the  works  or  maintenance  remaining  to  be  done, 
and  all  sums  of  money  named  as  penalties  for  the  non-fulfil- 
ment of  the  contract  should  be  forfeited  to  the  company,  and 


FORMS.  263 

the  amount  should  be  considered  as  ascertained  damages  for 
breach  of  contract ;  And  whereas  the  said  contractors  liave 
not  completed  the  said  works  within  the  period  limited  for 
that  purpose,  and  have  not  been  prevented  or  delayed  from 
proceeding  with  the  completion  of  the  said  works  according  to 
the  said  specification  by  any  act  or  acts  done,  or  omitted  to  be 
done,  by  the  said  company,  but  great  delay  has  occurred  in 
the  completion  of  the  same ;  And  whereas  the  engineer  men- 
tioned in  the  specification  is  dissatisfied  with  the  nature  or 
mode  of  proceeding  with,  and  at  the  rate  of  progress  of  the 
works,  and  the  contractors  have  failed  to  proceed  in  the 
execution  of  the  works  in  the  manner  and  at  the  rate  of 
progress   required   by  the   said    engineer.      Now   the   said 

COMPANY   DO   hereby  GIVE    THE    SAID    T.    A.  W.    AND   THE    SAID 

C.  W.,  the  said  contractors,  and  each  of  you.  Notice  that  they 
will  at  the  expiration  of  one  week  from  the  date  hereof,  take 
the  said  works  entirely  out  of  your  hands,  and  will,  if  need 
be,  employ  other  contractor  or  contractors,  workman  or  work- 
men, to  proceed  with  the  said  works  and  complete  the  same  ; 
and  also  that  the  said  engineer  on  their  behalf  will  procure 
and  make  use  of  such  labour  and  materials  which  he  may 
deem  necessary,  deducting  the  cost  thereof,  as  in  the  agree- 
ment provided.  And  the  said  company  give  you  further 
notice  that  the  said  contract  shall  be  considered  void  as  far  as 
relates  to  the  works  or  maintenance  remaining  to  be  done, 
and  that  the  sums  of  money,  materials,  implements,  and 
penalties  hereinbefore  mentioned  shall  be  and  hereby  are 
forfeited  to  the  said  company. 

Dated  the of in  the  year  of  our  Lord . 

Signed  on  behalf  of  the  said  company  by 

Secretary. 

See  Walker  \.  Loud.  ^  iV.  7F.  Hail.  Co.,  L.  E.  1  C.  P.  D.  528.    [Seepage 
224.] 


(f )  Heads  of  Conditions  of  Builders'  Contracts. 

{Sanctioned  hy  the  Royal  Institute  of  British  Architects.) 

1.  The  contractors  are  to  provide  everything  of  every  sort 
and  kind  which  may  be  necessary  and  requisite  for  the  due 
and  proper  execution  of  the  several  works  included  in  the 
contract  according  to  the  true  intent  and  meaning  of  the 
drawings  and  specification  taken  together,  which  are  to  be 
signed  by  the  architect  and  the  contractors,  whether  the  same 
may  or  may  not  be  particularly  described  in  the  specification 
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or  shown  on  the  drawings,  provided  that  the  same  are  rea- 
sonably and  obviously  to  be  inferred  therefrom,  and  in  case 
of  any  discrepancy  between  the  drawings  and  the  specifica- 
tion, the  architect  is  to  decide  which  shall  be  followed. 

2.  The  contractors  are  to  conform  in  all  respects  to  the  pro- 
visions and  regulations  of  the  Metropolis  Local  Management 
Act  and  the  Metropolis  Buildings  Act,  and  to  the  regulations 
and  bye-laws  of  the  Metropolitan  Board  of  Works  and  of  the 
local  authorities,  and  they  are  to  give  all  notices  required  by 
the  said  Acts  to  be  given  to  any  local  authorities,  and  to  pay 
all  fees  payable  under  any  of  the  said  Acts  to  any  such 
authorities,  or  to  any  public  officer  in  respect  of  the  works. 

3.  The  contractors  are  to  set  out  the  whole  of  the  works, 
and  during  the  progress  of  the  works  to  amend,  on  the  requi- 
sition of  the  architect,  any  errors  which  may  arise  therein, 
and  upon  request  are  to  provide  the  necessary  appliances,  or 
furnish  the  necessary  vouchers  to  prove  that  the  several 
materials  are  such  as  are  described.  The  contractors  are  to 
provide  all  plant,  labour,  and  materials,  which  may  be  neces- 
sary and  requisite  for  the  works ;  all  materials  and  work- 
manship being  the  best  of  their  respective  kinds;  and  the 
contractors  are  to  leave  the  works  in  all  respects  clean  and 
perfect  at  the  completion  thereof. 

4.  Complete  copies  of  the  drawings  and  specification 
signed  by  the  architect  are  to  be  furnished  by  him  or  by  the 
measuring  surveyor  to  the  contractors  for  their  own  use,  and 
the  same  or  copies  thereof  are  to  be  kept  on  the  buildings  in 
charge  of  a  competent  foreman,  who  is  to  be  constantly  kept 
on  the  ground  by  the  contractors,  and  to  whom  instructions 
can  be  given  by  the  architect.  The  contractors  are  not  to 
sublet  the  works,  or  any  part  thereof,  without  the  consent  in 
writing  of  the  architect. 

5.  The  architect  is  to  have  at  all  times  access  to  the  works, 
which  are  to  be  entirely  under  his  control.  He  may  require 
the  contractors  to  dismiss  any  person  in  the  contractors' 
employ  upon  the  works  who  may  be  incompetent  or  miscon- 
duct himself,  and  the  contractors  are  forthwith  to  comply 
with  such  requirement. 

6.  The  contractors  are  not  to  vary  or  deviate  from  the 
drawings  or  specification,  or  execute  any  extra  work  of  any 
kind  whatsoever,  unless  the  same  be  required  to  comply  with 
any  of  the  provisions  of  any  of  the  Acts  of  Parliament,  regu- 
lations or  by-laws  hereinbefore  mentioned,  or  unless  upon  the 
authority  of  the  architect,  to  be  sufficiently  shown  by  any 
order  in  writing,  or  by  any  plan  or  drawing  expressly  given 
and  signed  or  initialed  by  him  as  an  extra  or  variation,  or  by 
any  subsequent  written  approval  signed  or  initialed  by  him. 
In  cases  of  day  work,  all  vouchers  for  the  same  are  to  be 
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delivered  to  the  architect  or  clerk  of  the  works,  at  latest 
during  the  week  following  that  in  which  the  work  may  have 
been  done,  and  only  such  day  work  is  to  be  allowed  for,  as 
such,  as  may  have  been  authorized  by  the  architect  to  be  so 
done,  unless  the  work  cannot  from  its  character  be  properly 
measured  and  valued. 

7.  Any  authority  given  by  the  architect  for  any  alteration 
or  addition  in  or  to  the  works  is  not  to  vitiate  the  contract, 
but  all  additions,  omissions,  or  variations  made  in  carrjang 
out  the  works,  for  which  a  price  may  not  have  been  previously 
agreed  upon,  are  to  be  measured  and  valued,  and  certified  for 
by  the  architect,  and  added  to  or  deducted  from  the  amount 
of  the  contract,  as  the  case  may  be,  according  to  the  schedule 
of  prices  annexed,  or  where  the  same  may  not  apply  at  fair 
measure  and  value. 

8.  All  work  and  materials  brought  and  left  upon  the  ground 
by  the  contractors,  or  by  their  order,  for  the  purpose  of  form- 
ing part  of  the  works,  are  to  be  considered  to  be  the  property 
of  the  employer,  when  payment  shall  have  been  made  of  the 
amount  of  any  certificate  in  which  the  value  thereof  shall  be 
included,  and  in  such  case  the  same  are  not  to  be  removed  or 
taken  away  by  the  contractors,  or  any  other  person,  without 
the  special  licence  and  consent  of  the  architect ;  but  the 
employer  is  not  to  be  in  any  way  answerable  for  any  loss  or 
damage  which  may  happen  to,  or  in  respect  of,  any  such 
work  or  materials  either  by  the  same  being  lost  or  stolen,  or 
injured  by  weather  or  otherwise. 

9.  The  architect  is  to  have  full  power  to  require  the  re- 
moval from  the  premises  of  all  materials  which  in  his  opinion 
are  not  in  accordance  with  the  specification,  and,  in  ease  of 
default,  the  employer  is  to  be  at  liberty  to  employ  other 
persons  to  remove  the  same  without  being  answerable  or 
accountable  for  any  loss  or  damage  that  may  arise  or  happen 
to  such  materials  ;  and  the  architect  is  also  to  have  full  power 
to  require  other  proper  materials  to  be  substituted ;  and,  in. 
case  of  default,  the  employer  may  cause  the  same  to  be 
supplied,  and  all  costs  which  may  attend  such  removal  and 
substitution  are  to  be  borne  by  the  contractors. 

10.  Should  any  of  the  works  be,  in  the  opinion  of  the 
architect,  executed  with  improper  materials  or  defective  work- 
manship, the  contractors  are,  when  required  by  the  architect, 
during  the  progress  of  the  work,  forthwith  to  re-execute  the 
same,  and  to  substitute  proper  materials  and  workmanship, 
and,  in  case  of  default  of  the  contractors  in  so  doing  within  a 
reasonable  time,  the  architect  is  to  have  full  power  to  employ 
other  persons  to  re-execute  the  work,  and  the  cost  thereof  is 
to  be  borne  by  the  contractors. 

1 1 .  Any  defects,  shrinkage,  and  other  faults,  which  may 
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appear  within months  from  the  completion  of  the  building, 

and  arising  out  of  defective  or  improper  materials  or  work- 
manship, are,  upon  the  direction  of  the  architect,  to  he 
amended  and  made  good  by  the  contractors  at  their  own  cost, 
unless  the  architect  shall  decide  that  they  ought  to  be  paid 
for  the  same,  and,  in  case  of  default,  the  employer  may  re- 
cover from  the  contractors  the  cost  of  making  good  the  works. 

12.  The  contractors  are  to  insure  the  building  against  loss 
or  damage  by  fire  in  an  ofiice  to  be  approved,  in  the  joint 
names  of  the  employer  and  contractors,  for  half  the  value  of 
the  works  executed,  until  it  shall  be  covered  in,  and  thence- 
forth until  completion  in  three-fourths  of  the  amount  of  such 
value,  and  are,  upon  request,  to  produce  to  the  architect  the 
policies  and  the  receipts  for  the  premiums  for  such  insurance. 
All  moneys  received  under  any  such  jjolicies  are  to  be  applied 
in  or  towards  the  rebuilding  or  reparation  of  the  works  de- 
stroyed or  injured.  In  case  of  neglect  the  employer  is  to  be 
at  liberty  to  insure  and  deduct  the  amount  of  the  premiums 
paid  from  any  moneys  payable  to  the  contractors. 

13.  The  building,  from  the  commencement  of  the  works  to 
the  completion  of  the  same,  is  to  be  under  the  contractors' 
charge ;  they  are  to  be  held  responsible  for,  and  to  make 
good,  all  injuries,  damages  and  repairs  occasioned  or  rendered 
necessary  to  the  same  by  fire  or  causes  over  which  the  con- 
tractors shall  have  control,  and  they  are  to  hold  the  employer 
harmless  from  any  claims  for  injuries  to  persons  or  for  struc- 
tural damage  to  property  happening  from  any  neglect,  default, 
want  of  proper  care  or  misconduct  on  the  part  of  the  con- 
tractors, or  of  anyone  in  their  em]3loy,  during  the  execution 
of  the  works. 

14.  The  employer  is  at  all  times  to  have  free  access  to  the 
works,  and  is  to  have  full  power  to  send  workmen  upon  the 
premises  to  execute  fittings  and  other  works  not  included  in 
the  contract,  for  whose  operations  the  contractors  are  to  afford 
every  reasonable  facility  during  ordinary  working  hours,  pro- 
vided that  such  operation  shall  be  carried  on  in  such  a  manner 
as  not  to  impede  the  progress  of  the  works  included  in  the 
contract,  but  the  contractors  are  not  to  be  responsible  for  any 
damage  which  may  happen  to  or  be  occasioned  by  any  such 
fittings  or  other  works. 

15.  The  contractors  are  to  complete  the  whole  of  the  works 
(except  painting  and  papering,  or  such  other  works  as  the 

architect  may  desire  to  delay),  within calendar  months 

after  the  commencement  of  the  same,  unless  the  works  be  de- 
layed by  reason  of  any  inclement  weather,  or  causes  not  under 
the  contractors'  control,  or  in  case  of  combination  of  workmen, 
or  strikes,  or  lockout,  affecting  any  of  the  building  trades,  for 
which  due  allowance  shall  be  made  by  the  architect,  and  then 
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the  contractors  are  to  complete  the  works  within  such  time  as 
the  architect  shall  consider  to  be  reasonable,  and  shall  from 
time  to  time  in  writing  appoint,  and,  in  case  of  default,  the 
contractors  are  to  pay  or  allow  to  the  employer  as  and  by  way 

of  liquidated  and  agreed  damages,  the  sum  of  £ per 

week  for  every  week  during  which  they  shall  be  so  in  default, 
until  the  whole  of  the  works  (except  as  aforesaid)  shall  be  so 
completed,  provided  the  architect  shall  in  writing  certify  that 
the  works  could  have  been  reasonably  completed  within  the 
time  appointed. 

16.  If  the  contractors  shall  become  bankrupt,  or  compound 
with  or  make  any  assignment  for  the  benefit  of  their  creditors, 
or  shall  suspend  or  delay  the  performance  of  their  part  of  the 
contract  (except  on  account  of  causes  mentioned  in  Clause  15, 
or  on  account  of  being  restrained  or  hindered  under  any  pro- 
ceedings taken  by  parties  interested  in  any  neighbouring  pro- 
perty, or  in  consequence  of  not  having  proper  instructions  for 
which  the  contractors  shall  have  duly  applied),  the  employer, 
by  the  architect,  may  give  to  the  contractors  or  their  assignee 
or  trustee,  as  the  case  may  be,  notice  requiring  the  works  to 
be  proceeded  with,  and  in  case  of  default  on  the  part  of  the 

contractors  or  their  assignee  or  trustee  for  a  period  of  

days,  it  shall  be  lawful  for  the  employer,  by  the  architect,  to 
enter  upon  and  take  possession  of  the  works,  and  to  employ 
any  other  person  or  persons  to  carry  on  and  complete  the 
same,  and  to  authorize  him  or  them  to  use  the  plant,  ma- 
terials, and  property  of  the  contractors  upon  the  works,  and 
the  costs  and  charges  incurred  in  any  way  in  carrying  on  and 
completing  the  said  works  are  to  be  paid  to  the  employer  by 
the  contractors,  or  may  be  set  off  by  the  employer  against 
any  moneys  due,  or  to  become  due,  to  the  contractors. 

17.  When  the  value  of  the  works  executed  and  not  included 
in  any  former  certificates  shall  from  time  to  time  amount  to 

the  sum  of  £ ,  or  otherwise,  at  the  architect's  reasonable 

discretion,  the  contractors  are  to  be  entitled  to  receive  pay- 
ment at  the  rate  of  80  per  cent,  upon  such  value  until  tlie 
difference  between  the  percentage  and  the  value  of  the  works 

executed  shall  amount  to per  cent,  upon  the  amount  of 

the  contract,  after  which  time  the  contractors  are  to  be  entitled 
to  receive  payment  of  the  full  value  of  all  works  executed  and 
not  included  in  any  former  payment,  and  the  architect  is  to 
give  to  the  contractors  certificates  accordingly,  and  when  the 
works  shall  be  completed,  or  possession  of  the  building  shall 
be  given  up  to  the  employer,  the  contractors  are  to  be  entitled 
to  receive  one  moiety  of  the  amount  remaining  due,  according 
to  the  best  estimate  of  the  same  that  can  then  be  made,  ana 
the  architect  is  to  give  to  the  contractors  certificates  accord- 
ingly, and  the  contractors  are  to  be  entitled  to  receive  the 
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balance  of  all  moneys  due  or  payable  to  them  under  or  by 

virtue  of  the  contract  within months  from  the  completion 

of  the  works,  or  from  the  date  of  giving  up  possession  thereof 
to  the  employer,  whichever  shall  first  happen.  The  contractors 
are  to  be  entitled  to  receive  any  sum  reserved  for  painting  and 
papering  or  otherwise  on  the  completion  thereof.  Provided 
always  that  no  final  or  other  certificate  is  to  cover  or  relieve 
the  contractors  from  their  liability  under  the  provisions  of  Clause 
No.  1 1 ,  whether  or  not  the  same  be  notified  by  the  architect 
at  the  time  or  subsequently  to  granting  any  such  certificate. 

18.  A  certificate  of  the  architect,  or  an  award  of  the 
referee  hereinafter  referred  to,  as  the  case  may  be,  showing 
the  final  balance  due  or  payable  to  the  contractors,  is  to  be 
conclusive  evidence  of  the  works  having  been  duly  completed, 
and  that  the  contractors  are  entitled  to  receive  payment  of 
the  final  balance,  but  without  prejudice  to  the  liability  of  the 
contractors  under  the  provisions  of  Clause  No.  11. 

19.  If  the  employer  shall  make  default   in   paying   any 

moneys  to  which  the  contractors  may  become  entitled,  for 

days  after  the  amount  thereof  shall  have  been  certified,  or  if 
the  works  be  delayed  for months  by  or  under  any  pro- 
ceedings taken  by  any  other  parties,  the  contractors  are  to  be 
at  liberty  to  suspend  the  works,  and  to  require  payment  for 
all  works  executed  and  all  materials  wrought  up,  and  for  any 
loss  which  they  may  sustain  upon  any  goods  or  materials  pur- 
chased for  the  works,  and  in  such  case  the  contractors  are  not 
to  be  bound  to  proceed  further  with  the  works  contracted  for. 
The  contractors  are  to  be  entitled  to  such  interest  and  at  such 
rate  as  the  architect  shall  certify  upon  all  moneys  payable  to 
the  contractors,  payment  of  which  may  have  been  unduly  de- 
layed. 

20.  Provided  always  that  in  case  any  question,  dispute,  or 
difference  shall  arise  between  the  employer,  or  the  architect 
on  his  behalf,  and  the  contractors  as  to  what  additions,  if  any, 
ought  in  fairness  to  be  made  to  the  amount  of  the  contract  by 
reason  of  the  works  being  delayed  through  no  fault  of  the 
contractors,  or  by  reason  or  on  account  of  any  directions  or 
requisitions  of  the  architect,  involving  increased  cost  to  the 
contractors  beyond  the  cost  properly  attending  the  carrying 
out  the  contract  according  to  the  true  intent  and  meaning  of 
the  signed  drawings  and  specification,  or  as  to  the  works 
having  been  duly  completed,  or  as  to  the  construction  of  these 
Ijresents,  or  as  to  any  other  matter  or  thing  arising  under  or 
out  of  this  contract  except  as  to  matters  left  during  the  pro- 
gress of  the  works  to  the  sole  decision  or  requisition  of  the 
architect  under  Clauses  Nos.  1,  9,  and  10,  or  in  case  the  con- 
tractors shall  be  dissatisfied  with  any  certificate  of  the  archi- 
tect under  Clause  No.   7,  or  under  the  proviso  in  Clause 
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No.  15,  or  in  case  he  shall  withhold  or  not  give  any  certificate 
to  which  they  may  be  entitled,  then  such  question,  dispute  or 
difference,  or  such  certificate,  or  the  value  or  matter  which 
should  be  certified,  as  the  case  may  be,  is  to  be  from  time  to 

time  referred  to  the  arbitration  and  final  decision  of  , 

architect,  or  in  the  event  of  his  death  or  unwillingness  to  act, 

then  of* ,  architect,  or  in  the  event  of  his  death  or  un-  •  Thin  blank 

willingness  to  act,  then  of  an  architect  being  a  Fellow  of  the  j)??^^  ^  . , 
Eoyal  Institute  of  British  Architects,  to  be  appointed  on  the  ^^^  "*  ^£ 
request  of  either  party  by  the  president  for  the  time  being  of  Fellow  of  the 
such  institute,  and  the  award  of  such  referee  is  to  be  equiva-  Institute, 
lent  to  a  certificate  of  the  architect,  and  the  contractors  are  to 
be  paid  accordingly. 

21.  Upon  every  or  any  such  reference  the  costs  of  and 
incidental  to  the  reference  and  award  respectively  shall  be  in 
the  discretion  of  the  referee  or  arbitrator  who  may  determine 
the  amount  thereof  or  direct  the  same  to  be  taxed,  as  between 
solicitor  and  client,  or  as  between  party  and  party,  or  other- 
wise, and  may  award  and  direct  by  whom  and  to  whom  and 
in  what  manner  the  same  shall  be  borne  and  paid,  and  this 
submission  may  be  made  a  rule  of  any  Division  of  the  High 
Court  of  Justice  upon  the  application  of  either  party,  who 
may  instruct  counsel  to  consent  thereto  for  the  other  party 
without  any  notice  being  given  to  such  party. 

J.  Macvicar  Anderson,  Hon.  Sec. 
Ee-issue  :  1882.  William  H.  White,  Sec. 
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AGENT, 

Engineer  general  agent  of  employer,  59. 
See  Authority  of  Engineer. 

AIE,  EIGHTS  TO, 

Acquisition  of  rights  to  air,  131. 
Extent  of  right,  131. 

ALTERATIONS, 

Power  of  engineer  to  order  alterations,  62. 

See  Extras. 
Alterations  of  ancient  lights,  128. 

APPEOYAL, 

By  employer,  157. 
By  engineer,  159. 

AEBITEATION, 

Objections  to  arbitration  clause  in  contract,  189. 
Distinction  between  arbitration  and  valuation,  190. 
Extent  of  the  reference,  190. 
May  usually  be  considered  by  Court,  192. 
Submission  to  arbitration,  192. 
No  bar  to  action  on  contract,  192. 
But  action  lies  for  breach  of  agreement  to  refer,  192. 
And  Court  may  stay  proceedings  in  action,  194. 
Ground  on  which  Court  will  stay  proceedings,  195. 
Award  may  be  made  condition  precedent  to  action,  198. 
Eevocation  of  submission  at  common  law,  200. 
Consent  of  Court  now  necessary,  201. 
Appointment  of  arbitrators,  201. 
'  And  of  umpire,  202. 
Powers  of  arbitrators  under  Arbitration  Act,  1889. . 202. 
Proceedings  in  an  arbitration,  203. 
Ecception  of  evidence  tendered,  204. 
Time  for  making  award,  206. 
Submission  need  not  be  made  a  rule  of  Court,  207. 
Poim  of  award,  207. 
Costs  of  reference,  208. 
Costs  of  award,  209. 

Power  of  arbitrators  to  recover  fees,  210. 
Power  of  Court  to  remit  award,  211. 
Power  of  Court  to  set  aside  award,  212. 
Grounds  on  which  Court  will  set  aside  award,  212. 
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AEBITRATION— cow^mwcJ. 

Time  to  apply  to  set  aside  award,  214. 
Enforcing  the  award,  215. 
Arbitration  Act,  235. 
Form  of  Arbitration  Clause,  260. 

AECHITECT.     See  Engineer. 
Eemuneration  of  architect,  19. 
Rules  approved  by  Royal  Institute  of  British  Architects,  21. 

AUTHORITY  OF  ENGINEER, 

In  preparing  plans,  &c.,  a  skilled  servant  of  employer,  59. 

In  superintending  construction  of  works  a  general  agent,  59. 

Authority  as  general  agent,  59. 

Extent  of  such  implied  authority,  61. 

Does  not  extend  to  ordering  additions  and  variations,  62. 

Or  probably  to  retaining  quantity  surveyor,  62. 

See  Quantities. 
As  agent  acting  Tnald  Jide,  70. 
Misrepresentation  of  authority,  92. 

See  Liability  of  Engineer. 


BANKRUPTCY, 

Of  employer,  227. 
Of  contractor,  227. 
See  Contractor. 

BUILDER,    ^ee  Contractor. 


CERTIFICATES, 

Definition  of  certificate,  178. 

May  be  verbal,  178. 

Progress  certificates,  179. 

Certificate  made  a  condition  precedent  to  payment,  181. 

Want  of  certificate  then  a  bar  to  action  for  payment,  181. 

Binds  employer  as  well  as  contractor,  182. 

Fraudulent  refusal  to  certify,  no  bar  to  action,  186. 

Fraudulent  granting  certificate  does  not  bind  employer,  187. 

Change  of  engineer  during  progress  of  works,  232. 

CONTRACT, 

Contract  not  to  be  performed  within  a  year,  2. 
Contracts  with  corporations,  5. 

See  Corporations. 
Tenders,  50. 

Sometimes  an  accepted  tender  a  binding  contract,  51. 
Usual  mode  of  contracting,  150. 
Carrying  out  contract,  152. 

See  Works,  Performance  of. 
Penalties  for  breach  of  contract,  172. 

See  Penalties. 
Arbitration  clause  in  contract,  189. 

See  Arbitration. 
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CO^TUACT— continued. 

Impossibility  of  performance,  215. 

Discharge  of  contract  by  mutual  agreement,  217. 

Power  to  determine  contract,  217. 

Notice  to  determine,  224. 

CONTEACTOR. 

Liability  for  fees  of  quantity  surveyor,  57. 
Liability  of  engineer  to  contractor,  87. 

See  Liability  of  Engineer. 
Liability  of  contractors  for  injuries  done  in  carrying  out  works, 

118. 
Fraudulent  refusal  of  engineer  to  certify,  186. 
Fraudulent  granting  of  certificate,  187. 
Death  of  contractor,  225. 
Bankruptcy  of  contractor,  227. 
Adoption  of  contract  by  trustees,  227. 
Personal  contract,  229. 
Trustees  disclaiming  contract,  229. 
Materials  on  ground  at  time  of  bankruptcy,  230. 

COEPOEATIONS, 

Agreements  with  corporations  should  be  by  deed,  6. 

Exceptions  to  this  rule  at  common  law,  5. 

Principle  of  them :  convenience  amounting  to  necessity,  6. 

Exceptions  by  statute,  8. 

(1.)  Under  Companies  Act,  1862 ..  8. 

Rule  practically  repealed  as  regards  joint  stock  companies,  9. 

(2.)  Under  Public  Health  Act,  1875..  10. 

See  Public  Health  Act,  1875. 
(3.)  Under  Elementary  Education  Act,  1870..  15. 
Mutuality  in  contracts  by  corporations,  15. 
Executed  contracts  with  corporations,  16. 
Contracts  ultra  vires,  17. 
Authority  to  seal,  18. 
Precautions  in  dealing  with  corporations,  18. 

CUSTOM, 

As  to  quantities  must  be  proved,  64. 


DAMAGES, 

In  lieu  of  injunction,  130. 
Liquidated  damages,  172. 
See  Penalties. 

DEATH, 

Of  engineer,  30. 

Of  employer,  31,  225. 

Of  contractor,  225. 

DEAWINGS, 

Preliminary  drawings,  39. 

Client's  approval  of  drawings  an  implied  condition,  41. 

Care  in  preparing  drawings,  42. 

M.  T 
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DBAWTNGB— continued. 

Usual  methods  of  preparing  them,  42. 

No  warranty  of  feasibility  of  drawings,  44. 

Property  in  drawings,  46. 

Delay  in  supplying  drawings  to  the  contractor,  152. 

Contractor  must  adhere  to  the  drawings,  153. 

DUTY  UNDEETAKEN  BY  ENGINEER, 
Warrants  reasonable  skill  and  care,  33. 
"What  is  reasonable  skill  in  ordinary  cases,  33. 
Where  engineer  is  known  to  have  limited  experience,  36. 
What  is  reasonable  care,  37. 
Where  work  doubtful  in  results,  37. 
Preliminary  drawings,  39. 
Client's  approval  of  drawings,  41. 
Care  in  preparing  drawings,  42. 
Drawings,  how  prepared,  42. 
No  warranty  with  drawings,  44. 
Non- warranty  clause  (form  of),  45. 
Who  owns  the  drawings,  46. 
Specification,  48. 
Tenders,  50. 
Bills  of  quantities,  52. 
See  Quantities. 


EMPLOYER, 

Liability  as  to  preliminary  drawings,  39. 

Approval  of  drawings  a  condition  precedent,  40. 

Private  agreement  between  employer  and  engineer  not  binding 
on  contractor,  60. 

Authority  required  for  alterations  and  additions,  62. 

Liability  for  fees  of  quantity  surveyor,  62. 

Liability  of  engineer  to  employer,  97. 
See  Liability  of  Ek-gineee. 

Liability  of  employer  for  injuries  done  by  contractor,  118. 

Rights  of  employer  under  Metropolitan  Building  Act,  1855  . . . 
141. 

Approval  of  works  by  employer,  157. 

Power  of  employer  to  rescind  on  default  of  contractor  to  com- 
plete, 166. 

Einal  certificate  binds  employer,  182. 

Except  in  cases  of  fraud,  186. 

Death  of  employer,  225. 

Bankruptcy  of  employer,  227. 

ENGINEER, 

Nature  of  employment,  1. 

Verbal  retainer,  2. 

When  retainer  is  for  more  than  a  year,  2. 

Note  or  memorandum  of  retainer  then  necessary,  4. 

Retainer  by  corporation,  5. 

See  COEPORATIONS. 

Remuneration  of  engineer,  19. 


INDEX.  275 

EH^GINEER— continued. 

Written  agreement  (letter  of  terms),  form  of,  26. 
Agreement  by  deed  with  corporation,  form  of,  28. 
Death  of  engmeer,  30. 
Limitation  of  liability,  31. 
Duty  of  engineer,  33. 

See  Duty  of  Engineee. 
Authority  of  engineer,  59. 

See  Authority  of  Engineee. 
Liability  of  engineer,  72. 

See  Liability  of  Engineer. 
Change  of  engineer  during  progress  of  works,  232. 

EXECUTOE, 

When  engineer's  executor  can  sue  employer,  30. 
Employer's  executor  responsible  to  engineer,  31. 
And  to  the  contractor,  225. 
Contractor's  executor  liable  under  contract,  225. 
And  entitled  to  complete,  226. 

EXTEAS, 

Authority  of  engineer  to  order  extras,  62. 
What  are  extras  ?  160. 
Price  to  be  paid  for  extras,  161. 

Written  orders  for  extras  when  condition  precedent,  161. 
Certificate  dispenses  with  condition,  164,  182. 
Ordering  extras  usually  an  implied  waiver  of  time  conditions, 
169. 


FEES, 

Of  engineer,  19. 

Of  architect,  21. 

Of  quantity  surveyor,  57,  62. 

Of  arbitrator,  210. 

FOEFEITUEE, 

Penalties  and  liquidated  damages,  173. 

See  Penalties. 
Power  to  determine  contract  with  forfeiture  of  plant,  217. 

FEAUD, 

In  preparing  bills  of  quantities,  55. 

Of  engineer  as  employer's  agent,  70. 

Of  engineer  in  granting  certificates,  88,  186. 

Of  quantity  surveyor,  94. 

Of  arbitrator  or  parties  to  an  arbitration,  213. 

FEAUDS,  STATUTE  OF, 

Contracts  not  to  be  performed  within  a  year,  2. 


IMPOSSIBILITY, 

Of  performing  contract,  215. 

t2 
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INJUNCTION, 

To  prevent  interference  with  right  of  support,  115. 
To  prevent  obstruction  of  ancient  lights,  130. 
To  prevent  breach  of  contract,  176. 

LANDOWNEE.    See  Employer. 

LIABILITY  OF  ENGINEEE, 

General  liability,  72. 

I.  Liability  to  the  public 

Under    Public  Health   Act,    1875,    and    Commissioners 
Clauses  Act,  1847... 74. 
See  Public  Health  Act. 
Criminal  liability,  82. 
Liability  for  torts,  83. 
II.  Liability  to  the  contractor,  87. 
For  certificates,  88. 

See  Certificates. 
For  plans,  specifications,  &c.,  93. 
For  quantities  supplied  by  him,  94. 
Joining  engineer  and  employer  as  defendants,  96. 
III.  Liability  to  the  employer,  97. 
For  negligence,  97. 
Examples  of  negligence,  99. 
Liability  in  cases  of  difficulty,  104. 

LIGHT,  EIGHT  TO, 

Eight  to  light  an  acquired  easement,  121. 

Acquired  by  express  grant,  121. 

Or  by  implied  grant,  122. 

Qr  by  long  enjoyment,  123. 

Nature  of  the  enjoyment  required  by  Prescription  Act,  124. 

Period  of  enjoyment,  125. 

What  is  an  interruption  under  the  Act,  126. 

Enjoyment  need  not  be  as  of  right,  127. 

Alteration  of  ancient  lights,  128. 

Extent  of  right,  128. 

Height  of  obstruction,  129.  • 

Eemedies  for  interference  with  ancient  lights,  130. 

LOCAL  AUTHOEITY.    See  Public  Health  Act. 

MATEEIALS, 

Materials  employed  must  be  reasonably  good,  155. 

Defective  materials,  156. 

Approval  by  employer,  157. 

Approval  by  engineer,  159. 

Forfeiture  of  materials,  and  determination  of  contract,  217. 

Property  in  materials  on  contractor's  bankruptcy,  230. 

METEOPOLITAN  BUILDING  ACT,  1855.    See  Party  Walls. 

NEGLIGENCE, 

Liability  of  engineer  for  negligence,  97. 
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NOTICE  TO  DETERMINE, 

Nature  of  such  notice,  224. 

Rule  in  IValker  v.  London  and  N.  W,  Railway  Co.y  224. 

Forms  of  notices  to  determine,  261. 


ORDERS  FOR  EXTRAS, 

Power  of  engineer  to  order  extras,  62. 

Written  orders  when  required  by  contract  condition  pre- 
cedent, 161. 
What  will  amount  to  a  written  order,  162. 
Orders  for  work  dehors  the  contract,  163. 
Final  certificates  and  written  orders,  182. 


PARTY  WALLS, 

Definition  of  term  *'  party  wall,"  133. 

Different  kinds  of  party  walls,  133. 

Wall  partly  party  and  partly  several,  134. 

Where  whole  party  wall  is  common  property,  135. 

Where  each  moiety  is  severally  owned,  137. 

Where  whole  wall  is  severally  owned,  but  subject  to 

ment  of  adjoining  owner,  137. 
Where  each  moiety  is  severally  owned  subject  to  cross  ease- 
ments, 138. 
Repair  of  party  waUs,  139. 
No  obligation  to  repair,  139. 
Metropolitan  Building  Act,  1855  . .  141. 

Rights  of  building  owner,  141. 

Rights  of  adjoining  owner,  143. 

Law  as  to  exercise  of  rights,  143. 

Law  as  to  expenses  in  respect  to  party  structure,  146. 

Consent  where  persons  are  under  disability,  148. 

Consent  where  persons  are  not  to  be  found,  148. 

PENALTIES. 

Distinction  between  penalties  and  liquidated  damages,  172. 
When  a  forfeiture  is  to  be  considered  liquidated  damages,  173. 
Penalties  in  contracts  for  works,  175. 
Payment  of  penalty  does  not  prevent  injunction,  176. 

PLANS.    See  Drawings. 

PLANT.    See  Materials. 

PUBLIC  HEALTH  ACT, 

Contracts  with  local  authorities  under  Act  (sect.  174),  10. 
Contracts  for  over  50/.  to  be  under  seal,  11. 
What  are  contracts  for  over  50/.,  13. 
Officers  interested  or  concerned  in  contracts  (sect.  193),  74. 
Public  Health  (Members  and  Officers)  Act,  1885 . .  74. 
Public  Health  (Officers)  Act,  1884  . .  74. 

Where  officers  "  interested  or  concerned"  in  contract,  contract 
is  void,  75. 
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PUBLIC  HEALTH  ACT— continued. 

"When  officers  will  be  held  to  be  interested  or  concerned  in 

contract,  76. 
Commissioners  Clauses  Act,  1847  . .  79. 
"Allowances"  to  officers,  80. 
Eule  in  Burgess  v.  Clarke,  81. 
Penalties  under  Act  recoverable  as  debts,  82. 


QUANTITIES, 

Bills  of  quantities,  52. 

Definition  of  bill  of  quantities,  53. 

Employer's  liability  for  errors  in  bills  of  quantities,  54. 

Modes  of  supplying  bills  of  quantities,  55. 

Contractor's  liability  to  pay  for  bills  of  quantities,  57. 

Authority  of  engineer  to  retain  quantity  surveyor,  doubtful, 

63. 
When  so  retained  without  authority,  engineer  liable  for  fees,  67. 
Engineer's  position  as  to  quantities,  68. 

QUANTITY  SUEYEYOE, 

Liability  for  errors  in  bills  of  quantities,  94. 
See  Quantities. 


EEPAIE  OF  PAETY  WALLS, 

No  obligation  to  repair,  generally  speaking,  139. 
One  owner  cannot  recover  share  of  expense  of  repairing  from 
other  owner,  139. 


SET-OFF, 

Employer  may  set-off  for  defective  work,  157. 

SPECIFICATION, 

Nature  of  specifications,  48. 
Specification  and  agreement  combined,  49. 
Adherence  to  specification,  153. 
Matters  not  in  specification,  yet  not  extras,  161. 
Form  of  combined  specification  and  agreement  used  by  the 
late  Metropolitan  Board  of  Works,  242. 

SUPPOET,  EIGHT  TO, 

Support  of  land  by  land,  109. 

A  right  of  property,  not  an  easement,  110. 

Belongs  only  to  land  in  its  natural  state,  111. 

No  right  to  support  from  subterranean  water,  112. 

No  action  without  appreciable  damage,  113, 
Support  of  buildings  by  land,  113. 

An  acquired  easement,  113. 

Acquired  by  express  or  implied  grant,  1 14. 

By  long  enjoyment,  116. 
Support  of  buildings  by  buildings,  117. 

Eule  same  as  m  support  of  buildings  by  land,  117. 
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SUPPORT,  EIGHT  TO— confrnwcrf. 

Limitations  of  actions  for  interference  with  riffhts  of  support. 

117. 
Liability  of  owners  and  contractors  for  injuries  done  to  rights 

of  support  in  can-ying  out  works,  118. 


TENDEES, 

Nature  of  tenders,  50. 

When  acceptance  of  tender  a  binding  contract,  51. 

Quantities  sent  out  to  secure  tenders,  52. 

Engineer  authorized  to  receive  tenders,  an  implied  authority  to 

retain  quantity  surveyor,  63. 
Where  engineer  induced  contractor  to  tender,  89. 

TIME, 

Conditions  as  to  time,  164. 
When  time  is  of  essence  of  contract,  165. 
Waiver  of  time  conditions,  169. 

Ordering  extras  usually  held  an  implied  waiver,  170. 
Breach  of  time  condition  through  employer's  default,  171. 
Penalties  for  breach,  172. 
See  Penalties. 


VALUATION, 

Valuation  distinguished  from  Arbitration,  188. 


WOEK,  PEEFOEMANCE  OF, 
No  warranty  of  drawings,  44. 
Delay  in  supplying  drawings,  152. 
Adherence  to  drawings,  specification,  152. 
Gross  departure  from  drawings  entitles  owner  to  rescind,  155. 
Workmanship  and  materials  must  bo  reasonably  good,  155. 
Occasionally  subject  to  approval  of  employer,  157. 
More  usually  of  engineer,  159. 
Extra  works  may  usually  be  ordered,  160. 
What  are  extra  works,  161, 
Written  orders  for  extra  works,  161. 
Effect  of  final  certificate  in  such  cases,  164. 
Time  of  completion  of  works,  164. 
When  time  is  of  the  essence  of  the  contract,  166. 
Waiver  of  time  conditions,  168. 
Usually  ordering  extras  an  implied  waiver,  169. 
When  time  is  not  of  the  essence  of  the  contract,  171. 
Penalties  for  non-completion,  172. 
8ee  Penalties. 
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complete  Chronological  List  of  all  the  English,  Irish,  and 
Scotch  Reports,  an  Alphabetical  Table  of  Abbreviations 
used  in  reference  to  Laic  Reports  and  Text  Books,  and 
an  Index  of  Subjects  corrected  to  end  of  1890.  Demy  8t*o . 
{l\4i  pages),  limp  binding.     Post  free,  6d. 

Acts  of  Parliament. — Public  and  Local  Acts  from  an 
early  date  may  be  had  of  the  Publishers  of  this  Catalogue, 
who  have  also  on  sale  the  largest  collection  of  Private  Acts, 
relating  to  Estates,  Enclosures,  Railways,  Roads,  8(c.y  8fc. 

ACCOUNT  STAMP  DUTY.— Cosset.— Tuf^  "  Stamp  Duty." 

ACTION  AT  LAW.— Fou Ikes'  Elementary  View  of  the  Proceed- 
ings in  an  Action  in  the  Supreme  Court,  with  a  Chapter  on 
Matters  and  Arbitrations. — (Founded  on  "Smith's  Action  at 
Law.")  By  W.  D.  I.  Foulees,  Esq.,  Barrister-at-Law.  Third 
Edition.     Demy  12mo.     1884.  7*.  6«f. 

ADMIRALTY. — Roscoe's  Admiralty  Practice.— A  Treatise  on  the 
Jurisdiction  and  Practice  of  the  Admiralty  Division  of  the  High 
Court  of  Justice,  and  on  Appeals  therefrom,  with  a  chapter  on  the 
Admiralty  Jurisdiction  of  the  Inferior  and  the  Vice- Admiralty  Courts. 
With  an  Appendix  containing  Statutes,  Rules  as  to  Fees  and  Costs, 
Forms,  Precedents  of  Pleadings  and  Bills  of  Costs.  By  E.  S.  RoscOE, 
Esq.,  Barrister-at-Law.    Second  Edition.    Demy  Svo.    1882.     1/.  4«. 

ADVOCACY.— Harris'  Hints  on  Advocacy.— Conduct  of  Cases  QvU 
and  Criminal.  Classes  of  Witnesses  and  Suggestions  for  Cross- 
examining  them,  &c.,  &c.  By  Richabd  Haebis,  one  of  her  Ma^estr's 
Counsel.  Ninth  Edition  (with  a  new  chapter  on  ♦•Tactics"). 
Royal  12mo.     1889.  7».  M. 

*'The  work  is  not  merely  instructive,  it  is  exceedingly  interesting  and  amuKing. 
....    We  know  of  no  bettor  mode  at  present  of  learning  some  at  least  of  an 

advocate's  duties  than  in  studying  this  book  and  the  methods  of  the  movt  di»- 

ttnguished  advocates  of  the  day."— 77ie  Jurist. 
"  Full  of  pood  sense  and  just  observation.    A  rery  oomplete  M«"«i*!  of  the  Adro- 

cate's  art  in  Trial  by  Jury.^—Solicitora'  Journal. 
"  A  book  at  once  entertaining  and  really  instructive.    .    .    Deserves  to  be  osrefuUj 

read  by  the  young  barrister  whose  career  is  yet  before  him." — Law  MagaMine. 

"  We  welcome  it  as  an  old  friend,  and  strongly  recommend  it  to  the  would-be  advo- 
cate."—  Law  Studenf8  Journal. 

*«*  All  Standard  Law  Works  are  kept  in  Stock,  in  Utw  ealf  andoth^  bindingt. 
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AGRICULTURAL  LAW.— Beaumont's  Treatise  on  Agricultural 
Holdings  and  the  Law  of  Distress  as  regulated  by  the  Agri- 
cultural Holdings  (England)  Act,1883,  with  Appendix  containing 
Full  Text  of  the  Act,  and  Precedents  of  Notices  and  Awards.  By 
Joseph  Beaumont,  Esq.,  Solicitor.     Royal  12mo.     1883.         10s.  Gd. 

Cooke's  Treatise  on  the  Law  and  Practice  of  Agricultural 
Tenancies. — New  edition,  in  great  part  re-written  with  especial 
reference  to  Unexhausted  Improvements,  with  Modem  Forms  and 
Precedents  By  G.  Peige  Goldney  and  W.  Eijssell  Geiffiths, 
Esqs.,  Barristers-at-Law.     Demy  Svo.     1882.  1^.  1«. 

Dixon.— Vide  "Farm." 

Griffiths'  Agricultural  Holdings  (England)  Act,  1883,  containing 
an  Introduction  ;  a  Summary  of  the  Act,  with  Notes  ;  the  complete 
text  of  the  Act,  with  Forms,  and  a  specimen  of  an  Award  imder 
the  Act.  By  W.  Russell  Geutiths,  Esq.,  of  the  Midland  Circuit. 
Demy  8vo.     1883.  6s. 

Spencer's    Agricultural    Holdings    (England)   Act,  1883,  with 

Explanatory  Notes  and  Forms  ;  together  with  the  Ground  Game  Act, 

1880.     Forming  a  Supplement  to  "Dixon's  Law  of  the  Farm."     By 

Aubrey  J.  Spencee,  B.A.,  Barrister-at-Law.    Demy  8vo.    1883.    6s. 

ALLOTMENTS.— Hall's  Allotments  Acts,  1887,  with  the  Regulations 

issued  by  the  Local  Government  Board,  and  Introductory  Chapters, 

Notes,  and  Forms.     By  T.  Haxl  Hall,  Barrister-at-Law.     Author 

of  "  The  Law  of  Allotments."     Royal  12mo.     1888.  Is.  6d. 

ANNUAL  DIGEST.— Mews'.— Fi^^  "Digest." 

ANNUAL     PRACTICE     (THE). —  The      Annual      Practice     for 

1890-91.     Edited  by  Thomas  Snow,  Barrister-at-Law;    Chaeles 

Bueney,  a  Chief  Clerk  of  the  Hon.  Mr.  Justice  Chitty,  Editor  of 

"DanieU's  Chancery  Forms"  ;  and  F.  A.  Steingee,  of  the  Central 

OfiBce,     2  vols.     Demy  Svo.  1^.  Is. 

"  A  book  which  eveiy  practising  English  lawyer  must  have." — Law  Quarterly  Review. 

"Eveiy  member  of  the  bar,  in  practice,  and  every  London  solicitor,  at  all  events,  finds 
the  last  edition  of  the  Annual  Practice  a  necessity." — Solicitors'  Journal,  Dec.  6, 1890. 

ANNUAL  STATUTES.— Lely.—  Fi^e  "Statutes." 
ARBITRATION.— Russell's  Treatise  on   the  Power  and  Duty  of 

an  Arbitrator,  and  the  Law  of  Submissions  and  Awards;  with 

an  Appendix  of  Forms,  and  of  the  Statutes  relating  to  Arbitration. 

By  Feancis  Russkll,  Esq.,  M.A.,  Barrister-at-Law.    Sixth  Edition. 

By  the   Author  and  Heebeet  Russell,    Esq.,  Barrister-at-Law. 

Royal  8vo.     1882.  ZQs. 

"This  edition  may  be  commended  to  the  profession  as  comprehensive,  accurate 
and  practical." — Solicitors'  Journal. 

ARCHITECTS.— Macassey and  Strahan.— Fi^^  "Civil  Engineers." 
ARTICLED  CLERKS.— Rubinstein  and  Ward's  Articled  Clerks' 
Handbook. — Being  a  Concise  and  Practical  Guide  to  all  the  Steps 
Necessary  for  Entering  into  Articles  of  Clerkship,  passing  the  Pre- 
liminary, Intermediate,  Final,  and  Honours  Examinations,  obtaining 
Admission  and  Certificate  to  Practise,  with  Notes  of  Cases  Third 
Edit.  By  J.  S.  Rubinstein  and  S.  Waed,  Solicitors.  12mo.  1881.  4«. 
**  No  articled  clerk  should  be  without  it." — Law  Times. 

ASSETS,  ADMINISTRATION  OF.— Eddis'  Principles  of  the 
Administration  of  Assets  in  Payment  of  Debts.— By  Aethue 
Shklly  Eddis,  one  of  Her  Majesty's  Counsel.  Demy  Svo.   1880.      Qs. 

AVERAGE. —  Hopkins'  Hand-Book  of  Average,  to  which  is  added  a 
Chapter  on  Arbitration. — Fourth  Edition.  By  Manley  Hopkins, 
Esq.     Demy  8vo.     1884.  ,  II.  Is. 
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AVE  RAG  E— continued. 

Lowndes'  Law  of  General  Average. — English  and  Foreign. 
Fourth  Etlition.  By  Richajid  Lowndes,  Averag-o  Adjuster.  Author 
of  ''The  Law  of  Marine  Insurance,"  &c.    Royal  8vo.    188S.    U,  10*. 

"  The  book  is  one  •which  shows  a  mastery  of  its  subject." — Solicitors*  JoumaL 

"  The  author  has  worked  in  with  that  skill  which  has  given  him  his  reputalioil  tfc* 
recent  cases  which  are  by  no  means  easy  to  deal  with,  and  present  diiUoultkM  to  tttt 
lawyer." — Law  Tivies. 

*'  It  may  be  confidently  asserted  that,  whether  for  the  purposes  of  the  adjastar  «r 
the  lawyer,  Mr.  Lo\vndes'  work  presents  (in  a  style  which  is  a  model  of  clear  and  gnfl»> 
ful  English)  the  most  complete  store  of  msiterials  relating  to  the  subject  in  every  par- 
ticular, as  well  aa  an  excellent  exposition  of  its  principles." — Law  Quarterly  Jleview. 

BALLOT.— Fitzgerald's  Ballot  Act.— With  an  Introduction.  Forming 
a  Guide  to  the  Procedure  at  Parliamentary  and  Municipal  Elections. 
Second  Edition.  By  Gerald  A.  R.  Fitzqeeald,  Esq.,  Barrister- 
at-Law      Fcap.  8vo.     1876.  5«.  W. 

BANKING.— Walker's  Treatise  on  Banking  Law.— Second  Edition. 
By  J.  D.  Walker,  Esq.,  Barristor-at-Law.  Demy  8vo.    1885.     15». 

BANKRUPTCY.— Chitty's  Index,  Vol.  \.—  Vide  "Digests." 
Lawrance's  Precedents  of  Deeds  of  Arrangement  between 
Debtors  and  their  Creditors  ;  including  Forms  of  Resolutions  for 
Compositions  and  Schemes  of  Arrangement  under  the  Bankruptcy 
Act,  1883.  Third  Edition.  With  Introductory  Chapters  ;  also  the 
Deeds  of  Arrangement  Act,  1887,  with  Notes.  By  G.  W.  Laweancb, 
Esq.,  Barrister- at-Law.     8vo.     1888.  7«.  W. 

"  The  new  edition  of  Mr.  Lawrance's  work  is  as  concise,  practical,  and  reliable  as  itf 

predecessors."— iaw  Times,  Feb.  11,  1888. 

Williams'    Law  and    Practice    in    Bankruptcy.- Comprising  the 

Banlcruptcy  Act,   1883,  the  Bankruptcy  Rules,    1886,  the  Debtor* 

Acts,  1869,  1878,  and  the  Bills  of  Sale  Acts,  1878  and  1882.     Fourth 

Edition.     By  R.  Vauohan  Wilmams,  W.  Vauohan  Willlucs,  and 

Edward Wm. Haxsell, Esqrs., Barristers-at-Law.  Roy. 8vo.  1886.  28«. 

"A  safe  and  useful  guide  to  practitioners." — Law  Quart^trlt/  Review,  Janiiary,  1887. 

"Is  a  -work  of  authority,  and  it  expounds  the  principles  affectinjj  bankrupfanr 

jurisdiction,  lays  down  the  law,  and  supports  all  propositions  by  decidea  cases,  wtiich 

are  digested  witli  neatness  and  accuracy.    In  this  fourth  edition  the  author  and 

editors  have  brought  everj'thing  up  to  the  date  of  publication,  and  the  edition  'will 

sustain,  if  not  increiise,  the  rejiutation  of  its  predecessors." — Law  Ttme^. 

BILLS  OF  EXCHANGE.-Chalmers'  Digest  of  the  Law  of  Bills 

of  Exchange,  Promissory  Notes,  and  Cheques.     Third  Edition. 

By  His  Honour  Judge  Chalmers,    Draughtsman  of  the   Bills  of 

Exchange  Act,  1882,  A:c.     Demy  8vo.     1887.  16*. 

"  This  excellent  work  is  unique.    As  a  statement  and  explanation  of  the  law,  it  will 

be  found  singularly  usefid."— 6^o;jci7ors'  Journal,  October  8,  1887. 

BILLS  OF  SALE.— Fithian's  Bills  of  Sale  Acts,  1878  and  1882. 
With  an  lutroduction  and  Explanatory  Notes,  togotlier  with  an 
Appendix  of  Precedents,  Rules  of  Court,  Forms,  and  Statutce. 
Second  Edition.  By  Edwaed  William  Fitthax,  Esq.,  Barrit>ter-at- 
Law.     Royal  12mo.     1884.  6i. 

BLACKSTONE'S  ELEMENTS  OF  LAW.— r«/<»  "Common  Law." 

BOOK-KEEPING.— Matthew  Hale's  System  of  Book-keeping  for 
Solicitors,  containing  a  List  of  all  Books  necesnary,  with  a  oooipre- 
hensivo  description  of  their  objects  and  uses  for  the  purpose  of 
Drawing  Bills  of  Costs  and  the  rendering'  of  Cash  Accounts  to  olients ; 
also  showing  how  to  ascertain  Profits  derived  from  the  business ;  with 
an  Appendix.     Demy  8vo.     1884.  6».  W. 

"Wo  think  tliis  is  bv  far  the  mo.st  sennible,  useful,  practioal  little  work  oa  aoUdton^ 

book-keeping  that  we  have  ■een."— L<im>  Stutienta'  Journal. 
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BRITISH   GUIANA.— Pound's  Supplement  to  "The  Magisterial 

Law  of  British  Guiana"  published  in  1877.     With  a  combined 

Index  to  both  works.     By  Axfeed  John  Pound,  Barrister-at-Law, 

and  formerly  a  Stipendiary  Magistrate  in  and  for  the  Colony  of 

British  Guiana.     Demy  8vo.     1888.  Net,  21.  10«. 

BUILDING   SOCIETIES.— Wurtzburg  on    Building  Societies.— 

The  Acts  relating  to  Building  Societies,  comprising  the  Act  of  1836 

and  the  Building  Societies  Acts,  1874,  1875,  1877,  and  1884,  and  the 

Treasury  RegTilations,  1884  ;  with  an  Introduction,  copious  Notes, 

and  Precedents  of  Rules  and  Assurances.     By  E.  A.  Wuetzbueo, 

Esq.,  Barrister-at-Law.     Royal  12mo.     1886.  7«.  6d. 

"  The  work  presents  in  brief,  clear,  and  convenient  form  the  whole  law  relating  to 

Building  Societies." 

CANALS.— Webster's  Law  Relating  to  Canals  :  Comprising  a  Trea- 
tise on  Navigable  Rivers  and  Canals,  together  with  the  Procedure 
and  Practice  in  Private  Bill  Legislation ;  with  a  coloured  Map  of  the 
existing  Canals  and  Navigations  in  England  and  "Wales.  By  Robeet 
G-.  Webstee,  M.P.,  Barrister-at-Law.  Demy  8vo.  1885.  II.  Is. 
Street. —  Vide  "  Company  Law." 
CARRIERS.— Carver's  Treatise  on  the  Law  relating  to  the  Car- 
riage of  Goods  by  Sea. — Second  Edition.  By  Thomas  Gilbeet 
Caevee,  Esq.,  Barrister-at-Law.     Royal  8vo.  {In  the  press.) 

"  A  carefixl  and  accurate  treatise." — Law  Quarterly  Eeview. 
Macnamara's  Law  of  Carriers. — A  Digest  of  the  Law  of  Carriers 
of  Goods  and  Passengers  by  Land  and  Internal  Navigation,  including 
the  Railway  and  Canal  Traffic  Act,  1888. — By  Waltee  Henet- 
Macnamaea,  of  the  Inner  Temple,  Barrister-at-Law,  Registrar  to 
the  Railway  Commission.     Royal  8vo.     1888.  1/.  8*. 

"Mr.  Macnamara  seems  to  have  done  his  work  soundly  and  industriously,  and  to 
have  produced  a  book  which  will  be  useful  to  practitioners  iu  a  large  class  of  cases." — 
Saturday  Review,  June  15,  1889. 

"  A  complete  epitome  of  the  law  relating  to  carriers  of  every  class." — EaUway  Press. 

"We  cordiallx  approve  of  the  general  plan  and  execution  of  this  work The 

general  arrangement  of  the  book  is  good.."— Solicitors'  Journal,  March  9,  1889. 

"  Should  find  a  place  in  the  library  of  all  railway  men.  The  work  is  written  in  a  terse, 
clear  style,  and  is  well  aiTanged  for  speedy  reference." — Bailway  News,  Dec.  8,  1888. 

CHAMBER  PRACTICE.— Archibald's  Practice  at  Judges' Cham- 
bers and  in  the  District  Registries  in  the  Queen's  Bench 
Division,  High  Court  of  Justice  ;  with  Forms  of  Summonses  and 
Orders.  Second  Edition.  By  W.  F.  A.  Aechibald,  Esq.,  Bar- 
rister-at-Law, and  P.  E.  Vizaed,  of  the  Summons  and  Order  De- 
partment, Royal  Courts  of  Justice.     Royal  12mo.     1886.  15s. 

•CHANCERY,  and  Vide  "Equity." 

Daniell's  Chancery  Practice. — The  Practice  of  the  Chancery  Division 
of  the  High  Court  of  Justice  and  on  appeal  therefrom.  Sixth  Edit. 
By  L.  Field,  E.  C.  Dunn,  andT.  Ribton,  assisted  by  "W.  H.  Upjohn, 
Bnrristers-at-Law.  2  vols,  in  3  parts.  Demy  8vo.  1882-84.  6^.  6*. 
Daniell's  Forms  and  Precedents  of  Proceedings  in  the  Chancery 
Division  of  the  High  Court  of  Justice  and  on  Appeal  there- 
from. Fourth  Edition.  With  Summaries  of  the  Rules  of  the 
Supreme  Court,  Practical  Notes  and  References  to  the  Sixth  Edition  of 
"Daniell's  Chancery  Practice."  By  Chaeles  Bueney,  B.A.  Oxon.,  a 
Chief  Clerk  of  the  Hon.  Mr.  Justice  Chitty.  Royal  Hvo.  1885.  21. 10«. 
Morgan's  Chancery  Acts  and  Orders. — The  Statutes,  Rules  of 
Court  and  General  Orders  relating  to  the  Practice  and  Jurisdiction 
of  the  Chancery  Division  of  the  High  Court  of  Justice  and  the  Court 
of  Appeal.  With  Copious  Notes.  Sixth  Edition.  By  the  Right 
Hon.  Geoeqe  Osboene  Moegan,  one  of  Her  Majesty's  Counsel,  and 
E.  A.  WuETZBUEG,  Barrister-at-Law.     Royal  8vo.     1885.       II.  10s. 
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CHANCERY— eontinu«l. 

Peel's  Chancery  Actions.— A  Concise  Treatwe  on  the  Praolioei 

Procedure  in  Chanceiy  Actions   under  the  Rules  of  the  

Court,  1883.     Third  Edition.     By  Sydney  Peel,  Esq.,  Barrister- 

at-Law.     Demy  8vo.     1883.  8«.  M. 

CHARITABLE  TRUSTS.— Mitcheson's  Charitable  Trusts.— Tlie 

Jurisdiction  of  the  Charity  Commission  ;  being  the  Acts  conferrinfr 

such  jurisdiction,  1853—1883,  with  Introductory  Essays  and  Noten 

on  the  Sections.    By  Richabd  Edmund  Mitcheson,  Esq.,  Barrister- 

at-Law.    Demy  8vo.     1887.  18*. 

"  A  very  neat  and  serviceable  hand-book  of  the  Law  of  the  Charity  ConunLvionen." 

— Law  Journal. 

"  "We  can  congratiilate  Mr.  Mitcheson  on  his  valuable  production."— /xxtc  TiauM. 

CHARTER  PARTI ES.-Carver.—  Ftrf*  "Carriers."  Wood.— Fufa 
"  Mercantile  Law." 

CIVIL  ENGINEERS.— Macassey  and  Strahan's  Law  relating  to 
Civil  Engineers,  Architects  and  Contractors.— Primarily  in- 
tended for  their  own  use.  By  L.  Livingston  Macassey  and  J.  A. 
Strahan,  Esqrs.,  Barristers-at-Law.     Demy  8vo.     1890.       10«.  &d. 

COAL  MINES.— Chisholm's  Manual  of  the  Coal  Mines  Regulation 
ACT,  1887. — With  Introduction,  Explanatory  and  Practical  Notes 
and  References  to  Decisions  in  England  and  Scotland,  Appendix  of 
Authorized  Forms,  Particulars  as  to  Examinations  for  Certificates,  &c. , 
and  a  copious  Index.  By  John  C.  Chisholm,  Secretary  to  the  Midland 
and  East  Lothian  Coalmasters' Association.  Demy8vo.    1888.    7s.  6d. 

COLLISIONS.— Marsden's  Treatise  on  the  Law  of  Collisions  at 
Sea. — "With  an  Appendix  containing'  Extracts  from  the  Merchant 
Shipping  Acts,  the  International  Regulations  for  preventing  Col- 
lisions at  Sea  ;  and  local  Rules  for  the  same  purpose  in  force  in  the 
Thames,  the  Mersey,  and  elsewhere.  Second  Edition.  By  Rbqi- 
NAU)Gr.  Maesden,  E8q.,Barrister-at-Law.    Demy  8vo.    1885.    11.  Is. 

COMMERCIAL  LAW.— The  French  Code  of  Commerce  and 
most  usual  Commercial  Laws. — With  a  Theoretical  and  Practical 
Commentary,  and  a  Compendium  of  the  Judicial  Organization  and 
of  the  Course  of  Procedure  before  the  Tribunals  of  Conmicrc-e  ;  to- 
gether with  the  text  of  the  law  ;  the  most  recent  decisions,  and  a 
glossary  of  French  judicial  terms.  By  L.  Goikand,  Lioenoi6  en 
droit.     Demy  8vo.     1880.  2/.  2s. 

COMMON  LAW.— Ball's  Short  Digest  of  the  Common  Law}  being 

the  Principles  of  Torts  and  Contracts.  Chiefly  f  oiuidcnl  upon  the  Works 

of  Addison,  with  Illustrative  Cases,  for  the  use  of  Students.     By  W. 

Edmund  Ball,  LL.B.,  Barrister- at- Law.     Demj'  8vo.     1880.      16$, 

Blackstone's  Elements  of  Law,  &c.,  with  Analytical  Charts,  Tables, 

and  Legal  Definitions,  arranged  and  displayed  by  a  systematic  and 

attractive    method.      By  W.    Blickensdeefer,    Att^)mey-at-Law. 

Royal  8vo.     1889.  20«. 

Chitty's  Archbold's  Practice  of  the  Queen's  Bench  Division  of 

the  High  Court  of  Justice  and  on  Appeal  therefrom  to  the 

Court  of  Appeal  and  House  of  Lords  in  Civil  Proceedings. 

Fourtccntli  Edition.     By  Thomas  Willes  Ciiitty,  a-ssistcii  by  J.  br. 

L.  Leslie,  Barristers-at-Law.    2  vols.    Demy  8vo.     1885.    3/.  13«.M. 

Napier's  Concise  Practice  of  the  Queen's  Bench  and  Chancery 

Divisions  and  of  the  Court  of  Appeal,  with  an  Anpendix  of 

Questions  on  the  Practice,  and  intended  for  the  use  of  Stuaents.     By 

T.  Bateman  Napier,  Esq.,  Barrister-at-Law.  Demy  Svo.  1884.    lOs, 

Shirley. —  Vide  '*  Loading  Cases." 

%•  All  standard  Law  Works  are  kept  in  Stock,  in  Unocal  emd9Um  Wwrtiyt. 
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COMMON  L/K^— continued. 

Smith's  Manual  of  Common  Law. — For  Practitioners  and  Students. 

Comprising  the  Fundamental  Principles,  with,  useful  Practical  Rules 

and  Decisions.    By  Josiah  W.  Smith,  B.C.L.,  Q.C.    Tenth  Edition. 

By  J.Teusteam,  LL.M.,  Esq.,  Barrister-at-Law.    12mo.  1887.    14«. 

Chitty's  Forms. —  Vide  "  Forms." 

Fisher's  Digest  of  Reported  Decisions  in  all  the  Courts,  with 
a  Selection  from  the  Irish  ;  and  references  to  the  Statutes,  Rules 
and  Orders  of  Courts  from  1756  to  1883.     Compiled  and  arranged  by 
John  Mews,  assisted  by  C.  M.  Chapman,  Haeey  H.  W.  Spaeham  and 
A.  H.  ToDD,  Barristers-at-Law.  In  7  vols.  Royal  8vo.  1884.   12/.  12«. 
Mews'  Consolidated  Digest  of  all  the  Reports  m  all  the  Courts, 
for  the  years  1884-88,  inclusive.    By  John  Mews,  Barrister-at- 
Law.     Royal  8vo.     1889.  1/.  11«.  Qd. 
The  Annual  Digest  for  1889.    By  John  Mews.  15«. 
*^*  The  above  works  bring  Fisher's  Common  Law  and  Chitty's  Equity 

Digests  down  to  end  of  1889. 
COMMONS  AND  INCLOSU  RES.— Chambers'  Digest  of  the  Law 
relating  to  Commons  and  Open  Spaces,  including  Public  Parks 
and  Recreation  Grounds.    By  G-eoege  F.  Chambees,  Esq.,  Barrister- 
at-Law.     Imperial  8vo.     1877.  6s.  Qd. 
COMPANY    LAW.— Palmer's   Private  Companies,  their  Forination 
and  Advantages ;  being  a  Concise  Popular  Statement  of  the  Mode  of 
Converting  a  Business  into  a  Private  Company,  and  the  Benefit  of  so 
doing.     With  Notes  on  "Single  Ship  Companies."    Eighth  Edition. 
By  F.  B.  Palmee,  Esq.,  Barrister-at-Law.     12mo.     1890.      Net  2s. 
Palmer. —  Vide  "Conveyancing"  and  "Winding-up." 
Palmer's  Shareholders'  and    Directors'  Legal  Companion.— A 
Manual  of  Every-day  Law  and  Practice  for  Promoters,  Shareholders, 
Directors,  Secretaries,  Creditors  and  Solicitors  of  Companies  under 
the  Companies  Acts,  1862  to  1890,  with  an  Appendix  on  the  Con- 
version of  Business  Concerns  into  Private  Companies,  and  on  the 
Directors  Liability  Act,  1890.     11th  edit.     By  F.  B.  Palmee,  Esq., 
Barrister-at-Law.     12mo.     1890.                                          Net,  2s.  ed. 
Street's   Law  relating  to  Public  Statutory  Undertakings  :  com- 
prising Railway  Companies,  Water,  Gas,  and  Canal  Companies,  Har- 
bours, Docks,  &G.,  with  special  reference  to  Modem  Decisions.    By  J. 
BamfieldSteeet,  Esq.,  Barrister-at-Law.  Demy8vo.   1890.   lOs.Gd. 
"  This  book  contains  in  a  small  compass  a  large  amount  of  useful  information  :  its 
style  is  clear  and  its  arrangement  good."— Solicitors^  Journal,  November  1, 1890. 

Thring. —  Vide  "Joint  Stocks." 
COMPENSATION.— Cripps'  Treatise  on  the   Principles  of  the 
Law  of  Compensation.     Second  Edition.     By  C.  A.  Cetpps,  Esq., 
Barrister-at-Law.     Demy  8vo.     1884.  16s. 

"  A  complete  treatise  on  the  subject  in  which  it  professes  to  deal." — Law  Times. 
COMPOSITION   DEEDS.— Lav^rance.— Vide  "Bankruptcy." 
CONTINGENT   REMAINDERS.— An    Epitome    of     Fearne     on 
Contingent    Remainders  and    Executory   Devises.     Intended 
for  the  Use  of  Students.     By  W.  M.  C.     Post  8vo.     1878.        6s.  6d. 
CONTRACTORS  (Macasseyand  Strahan).—  ri(?e"Civil Engineers." 
CONTRACTS.— Addison   on   Contracts.    Being  a  Treatise  on  the 
Law  of  Contracts.      Eighth  Edition.      By  Hoeace   Smith,   Esq., 
Barrister-at-Law,  Author  of  "A  Treatise  on  the  Law  of  NegH- 
gence,"  &c.     Royal  8 vo.     1883.  2^.  10s 

"To  the  present  editor  must  be  given  aU  praise  -which  untiring  industry  and  in- 
telligent research  can  command." — Law  Times. 

"  This  edition  of  Addison  will  maintain  the  reputation  of  the  work  as  a  satisfactory 
guide  to  the  vast  storehouse  of  decisions  on  contract  law." — Solicitors^  Journal. 

***  AU  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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CONTRACTS— continued. 

Fry. —  Vide  "Specific  Performance." 

Leake  on  Contracts. — An  Elementary  Digest  of  the  Law  of  Con- 
tracts. By  Stefukn  Mastin  Leakk,  Barrister-at-Law.  Demy  8yo. 
1878.  1/.  18«. 

Pollock's  Principles  of  Contract. — Being-  a  Treatise  on  the  General 
Principles  relating  to  the  Validity  of  Agreements  in  the  Law  of 
England.  Fifth  Edition,  with  a  new  Chapter.  By  Sir  FRKDEaiCK 
Pollock,  Bart.,  Barrister-at-Law,  Professor  of  Common  Law  in 
the  Inns  of  Court,  &c.     Demy8vo.     1889.  1/.  8*. 

*'  The  reputation  of  the  book  stands  so  high  that  it  is  only  necessary  to  announce  the 
publication  of  the  fifth  edition,  adding  that  the  work  has  been  thorouglily  re\ise<l."— 
Law  Journal,  Dec.  14,  1889. 

Smith's  Law  of  Contracts.— Eighth  Edition.    By  V.  T.  THOicpsoir, 

Esq.,  Barrister-at-Law.     Demy  8vo.     1885.  1/.  It. 

CONVEYANCING.— Dart.— ri^^  "Vendors  and  Purchasers.'* 

Greenwood's    Manual    of    Conveyancing. —  A    Manual    of    the 

Practice  of  Conveyancing,  showing  the  present  Practice  relating  to 

the  daily  routine  of  Conveyancing  in  Solicitors'  OflBces.     To  which 

are  added  Concise  Conunon  Forms  and  Precedents  in  Conveyancing. 

Eighth  Edition.    Edited  by  Haeey  Greenwood,  M.A.,  LL.D.,  Esq., 

Barrister-at-Law.    Demy  8vo.     1891.  16«. 

"  That  this  work  has  reached  its  eighth  edition  is  sufficient  evidence  of  the  fact  that 

it  is  one  of  those  books  wliich  no  lawyer's  bookshelf  should  be  without.    Kecent  Acti 

have  necessitated  several  changes  which  have  been  carried  out,  and  cases  are  cited  up 

to  date.    The  book  is  a  complete  guide  to  Conveyancing,  and,  though  tbe  author  says 

that  it  is  intended  for  students  and  articled  and  other  clerks,  we  can  fearlessly  aasot 

that  those  who  would  perhaps  consider  it  an  ini?ult  to  be  mistaken  for  students  will 

find  in  it  very  much  that  is  useful.    The  Table  of  Precedents  could  not,  wo  imagine, 

be  made  more  complete  than  it  is.   Whore  and  how  the  author  obtained  his  informatioii 

is  a  perfect  puzzle  to  us,  and  no  conceivable  state  of  affairs  seems  to  have  been  left 

unprovided  for." — Law  Gazette.,  December  4,  189t». 

"  We  should  like  to  see  it  placed  bv  his  principal  in  the  hands  of  every  articled  clerk. 
One  of  the  most  useful  practical  works  we  have  ever  seen."— Z,aw>  Students'  Journal. 

Leiy  and  Peck. —  Vide  "Leases." 

Morris's  Patents  Conveyancing. — Being  a  Collection  of  Precedents 
in  Conveyancing  in  relation  to  Letters  Patent  for  Inventions. 
Arranged  as  follows : — Common  Forms,  Agreements,  Assignments, 
Mortgages,  Special  Clauses,  Licences,  Miscellaneous ;  Statutes,  Rules, 
&c.  With  Dissertations  and  Copious  Notes  on  the  Law  and  Prac- 
tice. By  RoBEET  MoEEis,  M.A.,  Barrister-at-Law.  Royal  Svo. 
1887.  1/.  5s. 

"  Contains  valuable  dissertations,  and  useful  notes  on  the  subject  with  which  it 

deals We  think  it  would  be  difficult  to  suggest  a  form  wluch  is  not  to  ho  met 

with  or  capable  of  being  prepared  from  tlie  book  before  us.    To  those  whose  buaineai 
lies  in  the  direction  of  letters  patent  and  inventions  it  will  be  found  of  great  servioe. . . . 
Mr.  Morris'  forms  seem  to  us  to  be  well  selected,  well  arranged,  and  thoroughly  prao- 
tical." — Law  Times. 

Palmer's  Company  Precedents. — For  use  in  relation  to  Companiei 
subject  to  the  Companies  Acts,  1862  to  1890.  Arranged  as 
follows : — Promoters,  Prospectus,  Agreements,  Mcmontuda  and 
Articles  of  Association,  Resolutions,  Notices,  Certificates,  Private 
Companies,  Power  of  Attorney,  Debentures  and  Debenture  Stock, 
Petitions,  Writs,  Statements  of  Claim,  Judgments  and  Orders,  Re- 
construction, Amalgamation,  Arrangements,  Special  Acts,  ProWsional 
Orders,  Winding-up.  With  Copious  Notes  and  an  Appendix  con- 
taining the  Acts  and  Rules.  Fifth  Edition.  By  Fhancis  Beaufobt 
PALatEE,  assisted  by  Chaelks  Maonaoiiten,  Esqrs.,  Barristers-at- 
Law.    Royal  Svo.  (In  th^  preu.) 

"  As  regards  company  drafting^aa  wo  remarked  on  a  former  oooaiioii— it  is  un- 
rivalled."— Law  Times. 

%*  All  standard  Law  Works  are  kept  in  Stocky  in  hw  calf  and  other  bindings. 
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COHyEYANC\NG— continued. 

Prideaux's  Precedents  in  Conveyancing— With  Dissertations  on 

its  Law  and  Practice.     Fourteenth  Edition.     By  Feedeeick  Pei- 

DEAUx,  late  Professor  of  the  Law  of  Real  and  Personal  Property  to 

the  Inns  of  Court,  and  John  Whitcombe,  Esqrs.,  Barristers-at-Law. 

2  vols.     Royal  8vo.     1889.  Zl.  10«. 

"The  most  useful  work  out  on  Conveyancing."— Zat«  Journal. 

"  This  work  is  accurate,  concise,  clear,  and  comprehensive  in  scope,  and  we  know  of 

no  treatise  upon  conveyancing  which  is  so  generally  useful  to  the  practitioner."— iaw 

Times. 

Turner's  Duties  of  Solicitor  to  Client  as  to  Partnership  Agree- 
ments, Leases,  Settlements,  and  Wills.  —  By  Edwaed  F. 
TuENEE,  Solicitor,  Lecturer  on  Real  Property  and  Conveyancing, 
Author  of  * '  The  Duties  of  Sohcitor  to  Client  as  to  Sales,  Purchases, 
and  Mortgages  of  Land."  (PubUshed  by  permission  of  the  Council 
of  the  Incorporated  Law  Society.)     Demy  8vo.     1884.  10s.  Bd. 

"  The  work  has  our  full  approval,  and  will,  we  think,  be  found  a  valuable  addition 
to  the  student's  library." — Law  Students^  Journal. 

CONVICTIONS.— Paley's  Law  and  Practice  of  Summary  Con- 
victions under  the  Summary  Jurisdiction  Acts,  1848  and 
1879;  including  Proceedings  preliminary  and  subsequent  to  Con- 
victions, and  the  responsibility  of  convicting  Magistrates  and  their 
Officers,  with  Forms.  Sixth  Edition.  By  W.  H.  Macnamaea,  Esq., 
Barrister-at-Law.     Demy  8vo.     1879.  11.  4*. 

COPYRIGHT.— Slater's  Law  relating  to  Copyright  and  Trade 
Marks,  treated  more  particularly  with  Reference  to  Infringe- 
ment; forming  a  Digest  of  the  more  important  English  and  Ameri- 
can decisions,  together  with  the  Practice  of  the  English  Courts,  &g. 
By  John  Heebeet  SiiATEE,  Esq.,  Barrister-at-Law.   8vo.    1884.    18*. 

CORONERS.— Jervis  on  the  Office  and  Duties  of  Coroners.— 

The  Coroners  Act,  1887.     With  Forms  and  Precedents.     By  R.  E. 

Melsheimee,  Esq.,  Barrister-at-Law.     Being  the  Fifth  Edition  of 

"  Jervis  on  Coroners."     Post  8vo.     1888.  10s.  6d. 

*'  The  present  edition  will  hold  the  place  of  that  occupied  by  its  predecessors,  and 

will  continue  to  be  the  standard  work  on  the  subject." — Law  Times. 

COSTS. — Morgan  and  Wurtzburg's  Treatise  on  the  Law  of  Costs 
in  the  Chancery  Division. — Second  Edition.  With  Forms  and 
Precedents.  By  the  Rt.  Hon.  Geoege  Osboene  McEaAsr,  Q.C.,  and 
E. A. WuETZBUEG, Esq., Barrister-at-Law.  Demy8vo.  1882.  U.  10*. 
Summerhays  and  Toogood's  Precedents  of  Bills  of  Costs  ir> 
the  Chancery,  Queen's  Bench,  Probate,  Divorce  and  Ad- 
miralty Divisions  of  the  High  Court  of  Justice;  in  Conveyancing; 
the  Crown  Office ;  Bankruptcy  ;  Lunacy  ;  Arbitration  imder  the 
Lands  Clauses  Consolidation  Act ;  the  Mayor's  Court,  London  ;  the- 
County  Courts  ;  the  Privy  Council ;  and  on  Passing  Residuary  and 
Succession  Accounts ;  with  Scales  of  Allowances  and  Court  Fees ; 
Rules  of  Court  relating  to  Costs  ;  Forms  of  Affidavits  of  Increase, 
and  of  Objections  to  Taxation.  By  Wm.  Feank  Summeehays, 
and  Thoenton  Toogood,  Solicitors.  Sixth  Edition.  By  Thoenton- 
TooGOOD,  Solicitor.     Royal  8vo.     1889.  11.  8s. 

Summerhays  and  Toogood's  Precedents  of  Bills  of  Costs  in 
the  County  Courts.     Royal  8vo.     1889.  5s. 

Scott's  Costs  in  the  High  Court  of  Justice  and  other  Courts. 
Fourth  Edition.  By  John  Scott,  of  the  Inner  Temple,  Esq., 
Barrister-at-Law.     Demy  8vo.     1880.  1^.  6s. 

Webster's  Parliamentary  Costs. — Private  Bills,  Election  Petitions, 
Appeals,  House  of  Lords.  Fourth  Edition.  By  C.  Cavanagh,  Esq., 
Barrister-at-Law.     Post  8vo.     1881.  20s. 

*^*  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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COUNTY  COUNCILS.— Bazalgette  and  Humphreys,  Chambers. 

—  Jlde  "Local  and  Municipal  Government." 

COUNTY    COURTS.— Pitt-Lewis'    County    Court    Practice.— A 

Complete  Practice  of  the  County  Courts,  includint^  that  in  Admiralty 
and  Bankruptcy,  embodying  the  County  Courts  Act,  1888,  and  <  ther 
existing-  Acts,  Rules,  Forms  and  Costs,  with  Full  Alphabetical  Index 
to  Oificial  Forms,  Additional  Forms  and  General  Index.  Fourth 
Edition.     By  G.  Pitt-Lewis,  Esq.,  Q.C.,  M.P.,  Recorder  of  Poole. 

2  vols.     Demy  Svo.     1890.  21.  10*. 
•*  A  complete  practice  of  the  County  Courts."— Law  Journal,  ilarch  22,  1890 

"  The  present  edition  of  this  work  fully  maintains  its  reputation  as  the  standard 
County  Coiu-t  Practice." — Solicitors*  Journal,  March  29,  1890. 

Pitt-Lewis'  County  Courts  Act,  1888. —With  Introduction,  Tabular 

Indices  to  consolidated  Legislation,  Notes,  and  an  Index  to  the  Act. 

Second  Edition.    By  George  Pitt-Lewis,  Esq.,  Q.C.,  Author  of  "A 

Complete  Practice  of  the  County  Courts."     Imperial  Svo.     1889.  b$. 

%*  The  above,  with  The  County  Coubt  Rules,  1889.     Official 

copy.     Limp  binding.  10«.  6</. 

"A  singTilarly  comprehensive  and   exhaustive   introduction,  •which  is,  indeed,  a 

treatise  in  itself  on  County  Coiut  jurisdiction  and  procedure.  .  .  .  The  annotation  is 

excellent  and  the  general  'get  up  '  admirable." — Law  Times. 

Summerhays  and  Toogood. —  ri^ftf  "Costs." 

COVENANTS.— Hamilton's  Law  of  Covenants.— A  Concise  Treatise 

on  the  Law  of  Covenants.     By  G.  Baldwin  Hamilton,  of  the  Inner 

Temple,  Esq.,  Barrister-at-Law.     Demy  8vo.     1888.  7«.  6</. 

"  A  handy  volume  written  with  clearness,  intelligence,  and  accuracy,  and  will  be 

useful  to  the  profession." — Law  Times. 

CRIMINAL  LAW.— Archbold's  Pleading  and  Evidence  in  Criminal 
Cases. — With  the  Statutes,  Precedents  of  Indictments,  &c.,  and  the 
Evidence  necessary  to  support  them.  Twentieth  Edition.  By 
William  Bruce,  Esq.,  Stipendiary  Magistrate  for  the  Borough  of 
Leeds.     Royal  I2mq.     1886.  11.  lis.  Bd. 

Mews'  Digest  of  Cases  relating  to  Criminal  Law  from  1756  to 
1883,  inclusive.— By  John  Mews,  assisted  by  C.  M.  Chapman, 
Haeey  H.  W.  Spabham,  and  A.  H.  Todd,  Barristers-at-Law.  RoyaV 
Svo.     1884.  1/.  1*. 

Phillips'  Comparative  Criminal  Jurisprudence.— Vol.  I.  Penal 
Law.  Vol.  II.  Criminal  Procedure.  By  H.  A.  D.  Phillips,  Bengal 
Civil  Service.     2  vols.     Demy  8vo.     1889.  U.  4s. 

Roscoe's  Digest  of  the  Law  of  Evidence  in  Criminal  Cases. — 
Eleventh  Edition.       By  Horace  Smith  and  Gilbert  Geobok  Ken- 
nedy, Esqrs.,  Metropolitan  Magistrates.  Demy8vo.  1890.  ll.lls.Od. 
"  To  the  criminal  lawyer  it  is  his  guide,  philosopher  and  friend.    What  Roscoe  8a>-s 
most  judf,'es  will  accept  without  question.  .  .  .  Every  addition  has  been  made  necessar)- 
to  make  the  dijjest  ellicient,  accui-ate,  and  complete  " — Law  Times,  June  2S,  1890. 

Russell's  Treatise  on  Crimes  and  Misdemeanors. — Fifth  Edi- 
tion.    By  Samuel  Prentice,  Esq.,  one  of  Her  Majesty's  Counsel,. 

3  vols.     Royal  Svo.     1877.  6/.  15#.  W. 
"  What  better  Digest  of  Criminal  Tjiw  sould  we  possibly  hope  for  Hum  *  BttMell  on. 

Crimes  ' !" — Sir  James  FiUjames  Stephen's  Speech  on  Codification. 

Shirley's  Sketch  of  the  Criminal  Law.— By  W.  S.  Shiblkt,  Eaq.,. 

Bamater-at-Law.     Secoud  Edition.     By  Charles  Stephen  Huntkr, 

Esq.,  Barrister-at-Law.     IX'Uiy  8vo.     1889.  7».  6</. 

As  a  primary  introduction  t«  Criminal  Law,  it  will  be  foimd  very  aooeptable  tu 

studenta.'*— /ya«'  Students'  Journal. 

Shirley.— 7  u/<?  '•  Leading  Cases."    Thring.— Fufo  "Navy." 

*»*  All  standard  Law  Works  are  kept  in  Stock,  in  law  eatf  and  other  bindings. 
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DECISIONS  OF  SIR  GEORGE  J ESSEL— Peter's  Analysis  and 
Digest  of  the  Decisions  of  Sir  George  Jessel ;  with  Notes,  &c. 
By  Apsley  Petre  Petek,  Solicitor.     Demy  8vo.     1883.  16s. 

DIARY.— Lawyer's  Companion  (The),  Diary,  and  Law  Directory 
for  1891.— For  the  use  of  the  Legal  Profe.ssion,  Public  Companies, 
Justices,  Merchants,  Estate  Agents,  Auctioneers,  &c.,  &c.  Edited 
by  J.  Tettstbam,  LL.M.,  of  Lincoln's  Inn,  Barrister-at-La-w ;  and 
contains  Tables  of  Costs  in  Conveyancing,  &c. :  Monthly  Diary  of 
County,  Local  Government,  and  Parish  Business ;  Oaths  in  Supreme 
Court ;  Summary  of  Legislation  of  1890  ;  Alphabetical  Index  to  the 
Practical  Statutes ;  a  Copious  Table  of  Stamp  Duties ;  Legal  Time, 
Interest,  Discount,  Income,  Wages  and  other  Tables;  Probate, 
Legacy  and  Succession  Duties  ;  and  a  variety  of  matters  of  practical 
utility:  together  with  a  complete  List  of  the  English  Bar,  and  London 
and  Country  Solicitors,  with  date  of  admission  and  appointments. 
Published  Annually.  Forty-fifth  Issue.  1891.  {Pub.  about  Nov.  \.) 
Issued  in  the  following  forms,  octavo  size,  strongly  bound  in  cloth  :  — 

1.  Two  days  on  a  page,  plain bs.M. 

2.  The  above,  interleaved  for  Attendances  .         .         .         .70 

3.  Two  days  on  a  page,  ruled,  with  or  without  money  columns       .  5   6 

4.  The  above,  with  money  columns,  interleaved  for  Attendances  .  8   0 
6.  Whole  page  for  each  day,  plain 7   6 

6.  The  above,  interleaved  for  Attendances  .         .         .         .96 

7.  Whole  page  for  each  day,  ruled,  with  or  without  money  columns   8   6 

8.  The  above,  interleaved  for  Attendances        .         .         .  10   6 

9.  Three  days  on  a  page,  ruled  blue  lines,  without  money  columns  .   5   0 

The  Diary  contains  memoranda  of  Legal  Business  throughout  the  Year. 
"  Contains  all  the  information  which  could  be  looked  for  in  such  a  work,  and  gives  it 
in  a  most  convenient  foi-m  and  very  completely." — Solicitors'  Journal. 

"  The  '  Lawyer's  Companion  and  Diary  '  is  a  book  that  ought  to  be  in  the  possession 
of  every  lawyer,  and  of  every  man  of  business." 

"  The  '  Lawyer's  Companion '  is,  indeed,  what  it  is  called,  for  it  combines  everything 
required  for  reference  in  the  lawyer's  office." — Law  Times. 

"  The  practitioner  will  find  in  these  pages,  not  only  all  that  he  might  reasonably 
expect  to  find,  but  a  great  deal  more." — Law  Journal,  December  6,  1890. 

"It  should  be  in  the  hands  of  all  members  of  both  branches  of  the  profession." — 
Law  Gazette,  November  27,  1890. 

"  The  thousand  and  one  things  that  one  needs  constantly  to  know  and  yet  can  never 
remember,  ydW  be  found  handily  aiTanged  for  immediate  reference." — Pump  Court. 

*'  This  legal  Whitaker  is  a  noble  work,  and  no  lawyer  has  any  right  to  want  to  know 
anything — except  law,  which  it  would  not  tell  him." — Saturday  Beview. 
DICTIONARY.— The  Pocket  Law  Lexicon. -Explaining  Technical 
Words,  Phrases  and  Maxims  of  the  English,  Scotch  and  Roman  Law, 
to  which  is  added  a  complete  List  of  Law  Reports,  with  their  Abbre- 
viations. Second  Edition,  Enlarged.  By  Henry  G.  Rawson,  Esq., 
Barrister- at-Law.     Fcap.  8vo.     1884,  6s.  6^. 

"  A  wonderful  little  legal  Dictionary." — Indermnur's  Law  Students'  Journal. 
"  A  very  handy,  complete,  and  useful  little  work." — Saturday  Beview. 
Wharton's  Law  Lexicon. — Forming  an  Epitome  of  the  Law  of  Eng- 
land, and  containing  fuU  Explanations  of  the  Technical  Terms  and 
Phrases  thereof,  both  Ancient  and  Modem ;  including  the  various 
Legal  Terms  used  in  Commercial  Business.  Together  with  a  Trans- 
lation of  the  Latin  Law  Maxims  and  selected  Titles  from  the  Civil, 
Scotch  and  Indian  Law.  Eighth  Edition.  By  J.  M.  Lely,  Esq., 
Barrister-at-Law.     Super-royal  8vo.     1889.  1^.  18s. 

"  On  almost  every  point  both  student  and  practitioner  can  gather  information  from 
this  invaluable  book,  which  ought  to  be  in  every  lawyer's  office." — Gibson's  Law  Notes. 
"  One  of  the  first  books  which  every  articled  clerk  and  bar  student  should  procure." 
— Law  Students'  Journal. 

"  As  it  now  stands  the  Lexicon  contains  all  it  need  contain,  and  to  those  who  value 
Buch  a  work  it  is  made  more  valuable  still." — Law  Times. 
"  Edited  with  industry,  learning,  and  judgment."— Saturday  Beview. 

*J*  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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DIGESTS.— Chitty's  Index  to  ail  the  Reported  Cases  decided  in  the 

several  Courts  of  Equity  in  England,  the  Privy  Council,  and  the 

House  of  Lords,  with  a  selection  of  Irish  Cases,  on  or  relating  to  the 

Principles,  Pleading",  and  Practice  of  Equity  and  Bankruptcy  from 

the  earliest  period.    Fourth  Edition.    Wholly  Revised,  Re-classified, 

and  brought  down  to  the  End  of   1883.    By  Heney  Edwakd  Hibst, 

Barrister-at-Law.  Complete  in  9  voh.  Roy.  Svo.  1883-89.     12/.  12#. 

%*  The  volumes  sold  separately;  Vols.  I.,  II.,  III.,  V.,  VI.,  VII.  and 

VIII.    JEach,  11.  Us.  6d.     Vol.  IV.,  21.  Is.     Vol.  IX.,  Names  of 

Cases,  1^.  Is. 

"  A  work  indispensable  to  every  bookcase  in  Lincoln's  Inn." — Law  Quarterly  lievietc, 

Januaiy,  1890. 

"  The  practitioner  can  hardly  afford  to  do  vrithout  such  a  ■weapon  as  Mr.  Hirst 
supplies,  because  if  he  does  not  use  it  probably  his  opponent  will." — Laic  Journal. 

"  On  the  whole  the  work  is  thoroujrhly  well  done.  The  laborious  care  bestowed 
upon  the  fourth  edition  of  '  Cliitty '  deserves  all  praise." — Law  Quarterly  Review. 

"  "We  think  that  we  owe  it  to  Jlr.  Hu-st  to  say  that  on  each  occ  ision  when  a  volume 
of  his  book  comes  before  us  we  exert  some  diligence  to  try  and  tind  an  omission  in  it, 
and  we  apply  tests  which  are  generally  successful  with  ordinai-y  text-'writere,  but  not  so 
with  Mr.  Hirst.  At  present  we  have  not  been  able  to  Und  a  flaw  in  his  armour.  We 
conclude,  therefore,  that  heis  an  unusually  accurate  and  diligent  compiler." — Law  Times. 
"  Mr.  Hirst  has  done  his  work  with  conspicuous  ability  and  industiy,  and  it  is 
almost  unnecessai-y  to  add  that  the  modern  cases  arc  digested  with  the  perspicuity  and 
conciseness  which  have  always  been  features  of  Chitty's  Equity  Index." — Law  Journal. 

Dale  and  Lehmann's  Digest  of  Cases,  Overruled,  Not  Followed, 

Disapproved,  Approved,  Distinguished,  Commented  on  and 

specially  considered  in  the   English  Courts  from  the  Year 

1756  to1886  inclusive,  arranged  according  to  alphabetical  order  of 

their  subjects  ;  together  with  Extracts  from  the  Judgments  delivered 

thereon,  and  a  complete  Index  of  the  Cases,  in  which  are  included 

aU  Cases  reversed  from  the  year  1856.  By  Chas.  Wm.  Mitcaife  Dai.k, 

and  Rudolf  Chambees  Lehmann,  assisted  by  Chas.  H.  L.  Neish,  and 

Heebeet  H.  Child,  Barristers-at-Law.     Royal  Svo.    1887.    2/.  10». 

{Forms  a  Supplement  to  Chitty^s  Equity  Index  and  Fisher^ s  Common  Law  Big.) 

"  One  of  the  best  works  of  reference  to  be  found  in  any  library." — Law  Tinus. 

*'  The  work  has  been  carefully  executed,  and  is  likely  to  be  of  much  service  to  the 

practitioner." — Solicitors'  Journal. 

"  So  far  as  we  have  tested  the  work,  it  seems  very  well  done,  and  the  mechanical 
execution  is  excellent.  As  for  the  utility  of  t-uch  a  book  as  this,  it  is  too  obvious  to  be 
enlarged  upon.  One  could  ■wish  that  there  had  been  a  '  Dale  &  Lehmann'  some  yean 
sooner." — Law  Quarterly  Review. 

"  The  book  is  divided  into  two  parts,  the  first  consisting  of  an  alphabetical  index  of 
the  cases  contained  in  the  Digest  presented  in  a  tabular  form,  sliowlug  at  a  glance  how, 
where,  and  by  what  judges  they  have  been  considered.  The  second  portion  of  the  book 
comprises  the  Digest  itself,  and  bears  marks  of  the  great  labour  and  research  bestowed 
upon  it  by  the  compilers." — Law  Journal. 

Fisher's  Digest  of  the  Reported  Decisions  of  the  Courts  of 
Common  Law,  Bankruptcy,  Probate,  Admiralty,  and  Divorce, 
together  with  a  Selection  from  those  of  the  Court  of  Chancery 
and  I  rish  Courts  from  1756  to  1883  inclusive.  Founded  on  Fisher's 
Digest.  Py  J.  Mews,  assisted  by  C.  M.  Chapman,  H.  H.  W.  Spaeham, 
andA.  H.Todd,  Barristers-at-Law.  7  vols.  Roy.  8vo.  1884.  12/.  12*. 
"  To  the  common  lawyer  it  is,  in  our  opinion,  the  most  useful  work  ho  can  poaseas. 
— Law  Times. 

Mews'  Consolidated  Digest  of  all  the  Reports  in  all  the  Courts, 
for  the  Years  1884-88  inclusive.— By  John  Mews,  Barrister-at- 
Law.     Royal  Svo.     1889.  1/.  11«.  Grf. 
"This  work  is  an  indispensable  companion  to  the  new  edition  of  Chitty's  Digest, 

which  ends  with  1883,  and  also  Fisher's  Digest  ending  with  the  same  year Tho 

work  appears  to  us  to  be  exceedingly  well  done."—  Solicitorn'  Jourttal,  Nov.  3,  1889. 

The  Annual  Digest  for  1889.     By  John  Mews.  I5». 

%*  The  above  Works  bring  Fisher's  Common  Law  and  Chitty's  Equity 

Digests  down  to  end  of  1889. 
\*  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  b\nding$. 
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D I G  EST  S— continued. 
Notanda  Digest  in  Law,  Equity,  Bankruptcy,  Admiralty,  Divorce, 
and  Probate  Cases. — By  E.  W.  D.  Manson,  Esq.,  Barrister-at- 
Law.     Sixth  Series,  for  1885,  1886,  1887  and  1888,  with  Index. 

JEach,  net,  II.  Is. 
DISCOVERY.— Hare's  Treatise  on  the  Discovery  of  Evidence. — 
Second  Edition.     By  Sheelock  Haee,  Barrister-at-Law.     Post  8vo. 
1877.  12*. 

Sichel  and  Chance's  Discovery. — The  Law  relating  to  Interroga- 
tories, Production,  Inspection  of  Documents,  and  Discovery,  as  well 
in  the  Superior  as  in  the  Inferior  Courts,  together  with  an  Appendix 
of  the  Acts,  Forms  and  Orders,  By  Walteb  S.  Sichel,  and  Whxiam 
Chance,  Esqrs.,  Barristers-at-Law.     Demy  8vo.     1883.  12«. 

DISTRESS.— Oldham  and   Foster  on  the   Law  of   Distress.— A 
Treatise  on  the  Law  of  Distress,  with  an  Appendix  of  Forms,  Table 
of  Statutes,  &c.     Second  Edition.     By  Aethue  Oldham  and  A.  La 
TegbeFostee,  Esqrs.,  Barristers-at-Law.   Demy  8vo.    1889.         18s. 
"  This  is  a  useful  book,  because  it  embraces  the  whole  range  of  the  remedy  by  dis- 
tress, not  merely  distress  for  rent,  but  also  for  damage  feasant,  tithes,  poor  and  highway 
rates  and  taxes,  and  many  other  matters." — Solicitors'  Journal. 

DISTRICT  REGISTRIES.— Archibald.— Fi<?6  "  Chamber  Practice." 

DIVORCE. —  Browne  and  Powles'  Law  and  Practice  in    Divorce 

and  Matrimonial  Causes.    Fifth  Edition.    By  L.  D.  Powles,  Esq., 

Barrister-at-Law.     Demy  8vo.     1889.  11.  6s. 

"The  practitioner's  standard  work  on  divorce  practice." — Law  Quarterly  Beview. 

"  Mr.  Powles'  edition  cites  all  the  necessary  information  for  bringing  the  book  down 

to  date,  supplies  an  excellent  index,  on  which  he  has  spent  much  pains,  and  maintains 

the  position  which  Browne's  Divorce  Treatise  has  held  for  many  years." — Law  Journal. 

Winter's   Manual   of   the  Law  and    Practice   of   Divorce. — By 

Duncan  Cleek  Wintee,  Solicitor.    (Eeprinted  from  "  The  Jurist.") 

Crown  8vo.     1889.  Net,  2s.  6d. 

DOGS. — Lupton's   Law  relating  to   Dogs.— By  Feedeeick  Lijpton, 

Solicitor.     Eoyal  12mo.     1888.  5». 

"  Within  the  pages  of  this  work  the  reader  wUl  find  every  subject  connected  with  the 

law  relating  to  dogs  touched  upon,  and  the  information  given  appears  to  be  botk 

exhaustive  and  correct." — Law  Times. 

DOMICIL. — Dicey's  Le  Statut  Personnel  anglais  ou  la  Loi  du 
Domicile. — Ouvrage  traduit  et  complete  d'apres  les  demiers  arrets 
des  Cours  de  Justice  de  Londres,  et  par  la  comparaison  avec  le  Code 
Napoleon  et  les  Diverses  Legislations  du  Continent.  Par  Emile 
Stocqtjaet,  Avocat  a  la  Cour  d'Appel  de  BruxeUes.  2  Tomes. 
Demy  8vo.     1887-88.  1/.  4s. 

EASEMENTS.— Goddard's  Treatise  on  the  Law  of  Easements. — 

By  John  Leybouen  Goddaed,    Esq.,   Barrister-at-Law.     Fourth 

Edition.     Demy  8vo.     1891.  {Nearly  ready.) 

"  An  indispensable  part  of  the  lawyer's  library." — Solicitors'  Journal. 

"  The  book  is  invaluable :  where  the  cases  are  silent  the  author  has  taken  pains  to 

ascertain  what  the  law  would  be  if  brought  into  question." — Law  Journal. 
"Nowhere  has  the  subject  been  treated  so  exhaustively,  and,  we  may  add,  so 

scientifically,  as  by  Mr.  Goddard.    We  recommend  it  to  the  most  careful  study  of  the 

law  student,  as  well  as  to  the  library  of  the  practitioner." — Law  Times. 

Innes'  Digest  of  the  English  Law  of  Easements.  Third  Edition. 
By  Mr.  Justice  Innes,  lately  one  of  the  Judges  of  Her  Majesty's 
High  Court  of  Judicature,  Madras.     Royal  12mo.     1884.  6*. 

ECCLESIASTICAL  LAW.— Phillimore's  Ecclesiastical  Law  of  the 
Church  of  England.  With  Supplement.  By  the  Right.  Hon.  Sir 
Robeet  Phillimoee,  D.C.L.  2  vols.  8vo.  1873-76.  (Published 
at  '61.  7s.  6d.)  Reduced  to  net,  \l.  lOs. 

*»*  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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ELECTIONS.— Loader's  The  Candidate's  and  Election  Agent's 
Guide;  for  Parliamentary  and  Municipal  Elections,  with  an  Ap- 
pendix of  Forms  and  Statutes.  By  John  Loasbb,  Esq.,  Barrister- 
at-Law.     Demy  12mo.     1885.  7«.  W. 

*'  The  book  is  a  thorouglily  practical  ouo."— Solicitors*  Journal. 

Rogers  on  Elections. — In  two  parts. 

Part  I.  Registeation,  including:  the  Practice  in  Registration  Appeals ; 
Parliamentary,  Municipal,  and  Local  Government ;  with  Appendices 
of  Statutes,  Orders  in  Council,  and  Forms.  Fifteenth  E<lition.  By 
Maueice  Powell,  of  the  Inner  Temple,  Esq.,  Barrihter-at-Law. 
Royal  12mo.     1890.  1/.  U. 

"  The  practitioner  will  find  within  these  covers  everj^hing  which  he  can  be  expected 
to  know,  well  anungred  and  carefully  stated." — Law  Times,  July  12,  1890. 

Part  II.  Elections  and  Petitions.  Parliamentary  and  lyfunicipal, 
with  an  Appendix  of  Statutes  and  Forms.  Fifteenth  Edition.  In- 
corporating all  the  Decisions  of  the  Election  Judges,  with  Statutes  to 
June,  1886,  and  a  new  and  exhaustive  Index.  By  John  Corbie 
Caetee,  and  J.  S.  Sandaes,  Esqrs.,  Banisters-at-Law.  Royal  12mo. 
1886.  1/.  U. 

"  An  admirable  storehouse  of  information." — Law  Journal. 

"  A  very  satisfactoiy  treatise  on  election  law  ....  his  chapters  on  election 
expenses  and  illegal  practices  are  well  an-anged,  and  tersely  expressed.  The  com- 
pleteness and  general  cliaracter  of  tlie  book  as  regards  the  old  law  are  too  well  known 
to  need  description." — Solicitors'  Journal. 

ELECTRIC     LIGHTING.— Bazalgette    and     Humphreys.  — Tui* 

"Local  and  Municipal  Government." 

Cunynghame's  Treatise  on  the  Law  of  Electric  Lightings,  with 
the  Acts  of  Parliament,  and  Rules  and  Orders  of  the  Board  of  Trade, 
a  Model  Provisional  Order,  and  a  set  of  Forms,  to  which  is  added  a 
Description  of  the  Principal  Apparatus  used  in  Electric  Lighting, 
with  Illustrations.  By  Heney  CuNYNQHAitE,  Barrister- at- Law. 
Royal  8vo.     1883.  12«.  6d. 

EQUITY,  and  Vide  CHANCERY. 

Chitty's  \ndex.— Vide  **  Digests." 

Mews'  Digest. —  Fitf^  "  Digests." 

Seton's  Forms  of  Decrees,  Judgments,  and  Orders  in  the  High 
Court  of  Justice  and  Courts  of  Appeal,  having  especial  reference 
to  the  Chancei-y  Division,  with  Practical  Notes.  Fourth  Edition. 
2  vols,  in  3.     Royal  8vo.     1877—1879.  4/.  10*. 

Shearwood's  Introduction  to  the  Principles  of  Equity.  By 
Joseph  A.  Siiearwood,  Author  of  "A  Concise  Ahridgment  of  Real 
and  Personal  Property,"  &c.,  Barrister-at-Law.     8vo.     1885.         6«. 

Smith's  Manual  of  Equity  Jurisprudence.— A  Manual  of  Equity 
Jurisprudence  for  Practitioners  and  Students,  founded  on  the  Works 
of  Story,  Spence,  and  other  writers,  comprising  the  Fundamental 
Prin(  iples  and  the  points  of  Equity  usually  occurring  in  Gonoral 
Practice.  By  Josiah  W.  Smith,  Q.C.  Fourteenth  Edition.  By  J. 
Teubtram,  LL.M.,  Esq.,  Barrister-at-Law.  I'lmo.  1889.  12*.  6</. 
"  Still  holds  its  own  as  the  most  popular  first  book  of  equity  jurisprudence,  and  one 
-whidi  every  btudent  must  of  neocssity  read." — Law  Journal,  Septoml)or  21,  It^. 

"  It  will  be  found  as  useful  totlie  jjiuctitioner  as  to  the  student."— ^WlWt<ir<Vo^ln•ai. 
"A  book  that  must  very  nearly  bo  hanit  by  heart." — The  JuriM,  Sept«'mber,  1889. 
*'  We  still  think  that  the  student  of  Equity  will  do  well  to  road  tho  book  of  the  Ute 
Mr.  Josiah  Smith,  especially  now  that  a  new  edition  haa  appeared."— ZiOmt  Not4k 
September,  lbb9. 

•^*  All  standard  Law  Works  are  kept  in  Stock,  in  late  ealf  and  other  hindingt. 
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EQ  U I TY — continued. 
Smith's  Practical   Exposition  of  the  Principles  of  Equity,  illus- 
trated by  the  Leading  Decisions  thereon.     For  the  use  of  Students 
and  Practitioners.     Second  Edition.     By  H.  Aethtjb  Smith,  M.A., 
LL.B.,  Esq.,  Bairister-at-Law.     Demy  8vo.     1888.  21«. 

"  This  excellent  practical  exposition  of  the  principles  of  eqxxity  is  a  work  one  can 
■well  recommend  to  students  either  for  the  bar  or  the  examinations  of  the  Incorporated. 
Law  Society.  It  will  also  be  found  equally  valuable  to  the  busy  practitioner.  It  con- 
tains a  mass  of  information  well  arranged,  and  is  illustrated  by  all  the  leading  deci- 
sions. All  the  legislative  changes  that  have  occurred  since  the  publication  of  the  first 
edition  have  been  duly  incorporated  in  the  present  issue." — Law  Times. 

ESTOPPEL— Everest  and  Strode's  Law  of  Estoppel.  By  Lancelot 
Fielding  Everest,  and  Edmund  Steode,  Esqrs.,  Barristers-at-Law. 
Demy  8vo.     1884.  18s. 

"  A  useful  repository  of  the  case  law  on  the  subject." — Law  Journal. 

EXAMINATION  GUIDES.— Bedford's  Digest  of  the  Preliminary 
Examination  Questions  in  Latin  Grammar,  Arithmetic,  French 
Grammar,  History  and  Geography,  with  the  Answers.  Second 
Edition.     Demy  8vo.     1882.  18.9. 

Bedford's  Student's  Guide  to  the  Ninth  Edition  of  Stephen's 
New  Commentaries  on  the  Laws  of  England.— Third  Edition. 
Demy  8vo.     1884.  7*.  6d. 

Haynes  and  Nelham's  Honours  Examination  Digest,  comprising 
all  the  Questions  in  Conveyancing-,  Equity,  Common  Law,  Bank- 
ruptcy, Probate,  Divorce,  Admiralty,  and  Ecclesiastical  Law  and 
Practice  asked  at  the  Solicitors'  Honours  Examinations,  with  Answers 
thereto.  By  John  F.  Haynes,  LL.D.,  and  Thomas  A.  Nelham, 
Solicitor  (Honours).  Demy  8vo.     1883.  15s. 

*'  Students  going  in  for  honours  will  find  this  one  to  their  advantage." — Laro  Times. 
Napier's  Modern  Digest  of  the  Final  Examinations;  a  Modem 
Digest  of  the  Law  necessary  to  be  known  for  the  Final  Examination 
of  the  Incorporated  Law  Society,  done  into  Questions  and  Answers ; 
and  a  Guide  to  a  Course  of  Study  for  that  Examination.  By  T. 
Bateman  Napiee,  LL.D.,  London,  of  the  Inner  Temple,  Barrister- 
at-Law.     Demy  8vo.     1887.  18s. 

"  As  far  as  we  have  tested  them  we  have  found  the  questions  very  well  framed, 
and  the  answers  to  them  clear,  concise  and  accurate.  If  used  in  the  manner  that 
Dr.  Napier  recommends  that  it  should  be  used,  that  is,  together  with  the  text-books, 
there  can  be  little  doubt  that  it  wiU  prove  of  considerable  value  to  students." — Tha 
Jurist. 

Napier  &  Stephenson's  Digest  of  the  Subjects  of  Probate, 
Divorce,  Bankruptcy,  Admiralty,  Ecclesiastical  and  Criminal 

Law  necessary  to  be  known  for  the  Final  Examination,  done  into 
Questions  and  Answers.  With  a  Preliminary  Chapter  on  a  Course  of 
Study  for  the  above  Subjects.  By  T.  Bateman  Napiee  and  Richaed 
M.  Stephenson,  Esqrs,,  Barristers-at-Law.  Demy  8vo.  1888.  12s. 
*'  It  is  concise  and  clear  in  its  answers,  and  the  questions  are  based  on  points,  for  the 
moat  part,  material  to  be  known." — Pump  Court. 

Napier  &  Stephenson's  Digest  of  the  Leading  Points  in  the  Sub- 
ject of  Criminal  Law  necessary  to  be  kuoMTi  for  Bar  and  University 
Law  Examinations.  Done  into  Questions  and  Answers.  By  T. 
Bateman  Napiee  and  Eichaed  M.  Stephenson,  Esqrs.,  Barristers - 
at-Law.     Demy  8vo.     1888,  6s. 

"  "We  commend  the  book  to  candidates  for  the  Bar  and  University  Legal  Examina- 
tions." — Pump  Court. 

Shearwood's   Guide    for    Candidates    for  the    Professions    of 

Barrister  and  Solicitor.— Second  Edition.     By  Joseph  A.  Sheae- 

WOOD,  Esq.,  Barrister-at-Law.     Demy  8vo.     1887.  6s. 

*'  A  practical  little  book  for  students." — Law  Quarterly  Beview. 

%*  All  standard  Law  Works  are  kept  in  Stocky  in  law  calf  and  other  bindings. 
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EXECUTIONS.— Edwards'  Law  of  Execution  upon  Judgments 
and  Orders  of  the  Chancery  and  Queen's  Bench  Divisions 
of  the  High  Court  of  Justice.— By  C.  Johnston  EDWABD6,of  Lin- 
coln's Inn,  Esq.,  Barrister-at-Law.     Demy  8vo.     1888.  16*. 
"  Will  be  found  very  useful,  especMly  to  solicitorH.    ...    In  addition  to  the  other 
^od  points  in  tliis  book,  it  contains  a  copious  collection  of  forms  and  a  good  index." — 
Solicitors*  Journal. 

"  Mr.  Edwards  writes  briefly  and  pointedly,  and  has  the  merit  of  beginning  in  each 
case  at  the  beginning,  without  assuming'  that  the  reader  knows  anything.  He  explains 
•who  the  sheriff  is ;  what  the  Queen,  in  a  writ  Elegit,  for  example,  orders  him  to  do; 
how  he  does  it :  and  what  consequences  ensue.  The  result  is  to  make  the  whole  treatise 
satisfactorily  clear  and  easy  to  apprehend.  If  the  index  is  jj'ood-— as  it  appears  to  be— 
practitioners  will  probably  And  the  book  a  thoroughly  useful  one."— Law  QuarUrhj 
Rtview. 

EXECUTORS.— Macaskie's  Treatise  on  the  Law  of  Executors 
and  Administrators,  and  of  the  Administration  of  the  Estates  of 
Deceased  Persons.  With  an  Appendix  of  Statutes  and  Forms.  By 
S.  C.  Macaskie,  Esq.,  Barrister-at-Law.    8vo.     1881.  10«.  6rf. 

Williams'  Law  of  Executors  and  Administrators. — Ninth  Edition. 
By  the  Hon.  Sir  Roland  Vaughan  Williams,  a  Justice  of  the  High 
Court.    2  vols.    Roy.  8vo.  {In preparation.) 

EXTRADITION.— Kirchner's  UExtradltion.— RecueilRenfermantin 
Extenso  tous  les  Traites  conclus  jusqu'au  ler  Janvier,  1883,  entre  les 
Nations  civilisees,  et  dounant  la  solution  i^recise  des  difficultes  qui 
peuvent  surgir  dans  leur  application.  Avec  une  Preface  de  Me 
Geoeqes  Lachaud,  Avocat  a  la  Cour  d'Appel  de  Paris.  Public  sous 
les  auspices  de  M.  C.  E.  Howard  Vincent,  Directeur  des  Affaires 
Criminelles  de  la  Police  Metropolitaine  do  Londres.  Par  F.  J. 
KiECHNER,  Attache  a  la  Direction  des  Affaires  Criminelles.  In  1 
voL  (1150  pp.).     Royal  8vo.     1883.  2/.  2». 

FACTORS  ACTS.— Boyd  and  Pearsons  Factors  Acts  (1823  to 
1877).  With  an  Introduction  and  Explanatory  Notes.  By  Huon 
Fenwick  Boyd  and  Aetuub  Bkilby  Peaeson,  Barristers -at- Law. 
Royal  12mo.     1884.  6«. 

Neish  &  Carter's  Factors  Act,  1889:  with  Commentary  and 
Notes ;  designed  particularly  for  the  use  and  guidance  of  Mercantile 
Men.  By  Chaeles  H.  L.  Neish  and  A.  T.  Caeteb,  Esqrs.,  Barris- 
ters-at-Law.     Royal  12mo.     1890.  4». 

FACTORY  ACTS.— Notcutt's  Law  relating  to  Factories  and  Work- 
shops.    Second  Edition.     Tinio.     1879.  9«. 

FARM,  LAW  OF.— Dixon's  Law  of  the   Farm.— A  Digest  of  Cases 

connected  with  the  Law  of  the  Furni,  and  including  the  Agricultunil 

Customs  of  England  and  Wales.      Fourtli   Eklition.      By  Heney 

Peekins,  Esq.,  Barrister-at-Law.     8vo.     lJ>79.  1/.  6*. 

"  It  is  impossible  not  to  be  Btruck  with  the  extniordinary  research  that  must  hare 

been  used  in  the  compilation  of  such  a  book  as  this."— /^aw  Journal. 

FIXTU  RES.— Amos  and  Ferard  on  the  Law  of  Fixtures  and  other 
Property  partaking  both  of  a  Real  and  Personal  Nature.  Third 
Edition.  By  C.  A.  Feeaed  and  W.  Howiand  Robeets,  Esqrs.,  Bar- 
risters-at-Law.     Demy  8vo.     1883.  18*. 

"  An  accurate  and  well  written  ^ork."— Saturday  Seview. 
FORMS.— Allen.— rt(fe  ♦'Pleading." 
Archibald.— r<^^  "  Chambc^r  Practice." 
Bullen  and  Leake. —  nrfc  "  Pleading." 

Chitty's  Forms  of  Practical  Proceedings  in  the  Queen's  Bench 

Division  of  the  High  Court  of  Justice.    Twelfth  Edition.    ByT. 

W.  CuiTTY,  Esq.,  Barrister-at-Law.     Demy  8vo.     1883.         1/.  18*. 

'*  The  forms  themselves  are  brief  and  clear,  and  the  notes  aoourato  and  to  the  point. 

— Law  Journal. 
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FO  R  M  S — continued. 
Daniell's  Forms  and  Precedents  of  Proceedings  In  the  Chan- 
cery Division   of  the  High  Court  of  Justice  and  on  Appeal 
therefrom. — Fourth  Edition,  with  Summaries  of  the  Rules  of  the 
Supreme  Court,  Practical  Notes  and  References  to  the  Sixth  Edition 
of  "Daniell's  Chancery  Practice."  By  Chaeles  Bueney,  B.A.  (Oxon.), 
a  Chief  Clerk  of  the  Hon.  Mr.  Justice  Chitty.  Royal  8vo.  1885.  2^.105. 
"  Mr.  Bumey  appears  to  have  performed  the  laborious  task  before  him  with  great 
success." — Laiv  Journal. 

"  The  standard  work  on  Chancery  Procedure." — Law  Quarterly  Review. 

GOLD  COAST.— Smith's  Analytical  Index  to  the  Ordinances  Re- 
gulating the  Civil  and  Criminal  Procedure  of  the  Gold  Coast 
Colony  and  of  the  Colony  of  Lagos.  By  Smalman  Smith,  Esq., 
Barrister-at-Law,  Judge  of  the  Supreme  Court  of  the  Colony  of 
Lag-OS.     Royal  8vo.     1888.  Net,  10s. 

GOODWILL— Allan's   Law  relating  to  Goodwill.— By  Chaeles  E. 

Allan,M. A., LL.B., Esq., Barrister-at-Law.  Demy8vo.  1889.  Is.Qd. 

"A  work  of  much  value  upon  a  subject  which  is  by  no  means  easy The  style  of 

the  book  is  clear  and  exact,  and  it  forms  a  very  useful  contribution  to  the  law  of  good- 

■w^ill." — Solicitors'  Journal. 

HIGHWAYS.— Baker's  Law  of  Highways  in  England  and  Wales, 
including  Bridges  and  Locomotives.  Comprising  a  succinct  Code  of 
the  several  Provisions  under  each  Head,  the  Statutes  at  length  in  an 
Appendix ;  with  Notes  of  Cases,  Forms,  and  copious  Index.  By 
Thomas  Bakee,  Esq.,  Barrister-at-Law.  Royal  12mo.  1880,  15*. 
Bazalgette  and  Humphreys. —  Vide  *'  Local  and  Municipal  Govern- 
ment." 
Chambers'  Law  relating  to  Highways  and  Bridges,  being  the 
Statutes  in  full  and  brief  Notes  of  700  Leading  Cases.  By  Geoege 
E,  Chambees,  Esq..  Barrister-at-Law.     1878.  'Js.  6d. 

HOUSE  TAX.— Ellis  Guide  to  the  House  Tax  Acts,  for  the  use  of 

the  Payer  of  Inhabited  House   Duty  in  England. — By  Aethue 

M.  Ellis,  LL.B.   (Lond.),  Solicitor,  Author  of  **A  Guide  to  the 

Income  Tax  Acts."     Royal  12mo.     1885.  6s. 

*'  We  have  found  the  information  accurate,  complete  and  very  clearly  expressed."— 

Solicitors'  Journal. 

HUSBAND   AND    WIFE.— Lush's   Law  of    Husband   and   Wife; 

within  the  Jurisdiction  of  the  Queen's  Bench  and  Chancery  Divisions. 

By  C.  Montaqite  Lush,  Esq.,  Barrister-at-Law.     8vo.     1884.     20s. 

"  Mr.  Lush  has  one  thing  to  recommend  him  most  strongly,  and  that  is  his  accuracy ; 

therefore  his  book  is  one  which  everyone  may  consult  with  the  assurance  that  all  the 

leading  recent  authorities  are  quoted,  and  that  the  statements  of  law  are  supported  by 

actual  decisions." — Law  Magazine. 

INCOME  TAX.— Ellis'  Guide  to  the  Income  Tax  Acts.— Eor  the  use 

of  the  English  Income  Tax  Payer.     Second  Edition.     By  Aethue 

M.  Ellis,  LL.B.  (Lond.),  Solicitor.     Royal  12mo.     1886.        Is.  Qd. 

"'  Contains  in  a  convenient  form  the  law  bearing  upon  the  Income  T&^."—Law  Times. 

*  "With  Mr.  Ellis'  book  in  their  hands  the  taxpayers  are  not  so  completely  at  the 
mercy  of  assessors  and  collectors  as  they  otherwise  might  be." 

INLAND  REVENUE  CASES.— Highmore's  Summary  Proceed- 
ings in  Inland  Revenue  Cases  in  England  and  Wales.— Second 
Edition.  By  N.  J.  Highmoee,  Esq.,  Barrister-at-Law,  and  of  the 
Solicitors' Department,  Inland  Revenue.     Roy.  12mo.    1887.    7s.  6d. 

*  Is  very  complete.    Every  possible  information  is  given." — Law  Times. 
INSURANCE. — Arnould  on  the  Law  of  Marine  Insurance.— Sixth 

Edition.     By  David  Maclachlan,  Esq.,  Barrister-at-Law.     2  vols. 

Royal  8vo.     1887.  3/. 

"  As  a  text  book,  'Arnould'  is  now  all  the  practitioner  can  want."— iai^  Times. 

Lowndes'  Practical  Treatise  on  the  Law  of  Marine  Insurance. — 

By  Richaed  Lowndes.     Author  of  **  The  Law  of  General  Average," 

&.C.     Second  Edition.     Demy  8vo.     1885.  I2s.  6d. 

%*  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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\tiSU  RANGE— continued. 

Lowndes'    Insurable    Interest    and    Valuations.  —  Bj   "Ry^mAan 

LowNDKS.     Demy  8vo.     1884.  6«. 

McArthur  on  the  Contract  of  Marine  Insurance.— Second  Edition. 

Bv  Charles  McAethub,  Averat<e  Adjuster.    Demy  8vo.    1890.     16#. 

tNTER NATIONAL  LAW.— Kent's  International  Law.— Kent's Com- 

meutary  on  International  Law.     Edited  by  J.  T.  Abdy,  LL.D., 

Judge  of  County  Courts.  Second  Edition.  Crown  8 vo.  1878.  lOt.Bd. 

Nelson's  Private  International  Law. — Selected  Cases,  Statutes,  uid 

Orders  illustrative  of  the  Principles  of  Private  International  Law  at* 

Administered  in  England,  with  Commentary.     By  Hoea.ce  Neuoh, 

M.A.,  B.C.L.,  Barrister-at-Law.     Roy.  Svo.     1889.  21». 

*'  Mr.  Nelson's  mode  of  treatment  is  to  g'ive  a  report  of  the  case,  and  follow  't  bj 

notes,  much  as  otlier  series  of  leading  cases  have  been  cited.    He  deals  with  Act*  of 

Parliament  in  the  same  -way.    The  notes  are  full  of  matter,  and  avoid  the  vice  of  di»- 

cursiveness,  ca.ses  being  cited  for  practically  every  proposition.    Mr.  Neb»on  is  to  be 

congratulated  upon  the  production  of  a  very  useful  work." — Law  Times. 

Wheaton's  Elements  of  International  Law;  Third  English  Edition. 

Edited  with  Notes  and  Appendix  of   Statutes  and  Treaties.      By 

A.  C.  Boyd,  Esq.,  Barrister-at-Law.     Royal  8vo.     1889.         1/.  10». 

*'  A  handsome  and  useful  edition  of  a  standard  work." — Law  QuarUrly  Review, 

April,  1890. 

*'  Wheaton  stands  too  high  for  criticism,  whilst  Mr.  Boyd's  merits  as  an  editor  are 
almost  as  well  established."— Xato  Times,  November  30,  1889. 

INTERROGATORIES.— Sichel  and  Chance.— Ft<fc  "Discovery." 

JOINT  STOCKS.— Palmer.— J'it^tf  "  Company  Law,"  "Conveyanc- 
ing," and  "Winding-up." 
Thring's  Joint  Stock  Companies'  Law. — The  Law  and  Practice  of 
Joint  Stock  and   other  Companies,  including  the  Companies  Acts, 
1862  to  1886,  with  Notes,  Orders,  and  Rules  in  Chancery,  a  Collection 
of  Precedents  of  Memoranda  and  Articles  of  Association,  and  other 
Forms    required  in  Making  and  Administering  a  Company.     Also 
the  Partnership  Law  Amendment  Act,  the  Life  Assurance  Companies 
Acts,  and  other  Acts  relating  to  Companies.     By  Loed  Thbino, 
K.C.B.,  formerly  the  Parliamentary  Counsel.  Fifth  Edition.      By 
J.  M.  Rendel,  Esq.,  Barrister-at-Law.    Royal  Svo.     1889.    1/.  10*. 
*'  The  highest  authority  on  the  subject." — The  Times. 
*'  The  book  has  long  taken  its  place  among  the  authoritative  expositions  of  the  law 

■of  companies.    Its  very  useful  forms  are  a  special  feature  of  the  book,  which  will  be  of 

great  value  to  practitioners." — Law  Journal,  September  14,  1889. 

JUDGES'  CHAMBER  PRACTICE.-Archibald.— Fufe  "Chamber 
Practice." 

JUDICATURE  ACTS.— Wilson's  Practice  of  the  Supreme  Court 
of  Judicature  :  containing  the  Acts,  Orders,  Rules,  andRegulations 
relating  to  the  Supreme  Court.  With  Practical  Notes.  Seventh 
Edition.  By  Charles  Bueney,  a  Chief  Clerk  of  the  Hon.  Mr.  Justio* 
Chitty,  Editor  of  "Daniell's  Chancery  Forms;"  M.  Muib  Maokxhzib, 
and  C.  A.  White,  Esqrs.,  Barristers-at-Law.  Roy.  Svo.  1888.  1/. 
"  A  thoroughly  reliable  and  most  conveniently  arranged  practice  guide."— £.«»»  Timaa 

JURIST  (The).— A  Journal  for  Law  Students  and  the  Profeoaion. 
Edited  by  Richard  M.  Stephenson,  LL.B.  Lond.,  Barrister-at-Law. 
Vols.  I.,  II.  and  III.     4to.     1887-89.  Each,  net,  Is.  6d. 

Issued  Monthly  ;  from  January,  1890,  price  3^.,  per  post,  id.  Annual 
Subscription  for  1891,  post  free,  net,  '3s.  6d. 

JUSTICE  OF  THE  PEACE.— Stone's  Practice  for  Justices  of  the 
Peace,  Ju.stices'  Clerks  and  Solicitors  at  Petty  and  Special  Sosuons, 
in  Summary  matters,  and  Indictable  Offences,  with  a  list  of  Summary 
Convictions,  and  matters  not  Criminal.  With  Forms.  Ninth  Edit. 
By W. II. Macnamara, Esq., Barrister-at-Law.  DemySvo.  1882.  l/.6#. 
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JUSTICE  OF  THE  PEACE— continued. 

Wigram's  Justice's  Note  Book. — Containing- a  short  account  of  the 
Jurisdiction  and  Duties  of  Justices,  and  an  Epitome  of  Criminal  Law. 
By  the  late  W.  Knox  Wigeam,  Esq.,  Barrister-at-Law,  J.  P.  Mid- 
dlesex and  Westminster.  Fifth  Edition.  Bevised  by  Waltee  S. 
Shirley,  Esq.,  Barrister-at-Law.     Boyal  12mo.     1888.  12*.  6d. 

"  The  style  is  clear,  and  the  expression  always  forcible,  and  sometimes  humorous. 
The  book  will  repay  perusal  by  many  besides  those  who,  as  justices,  will  find  it  an 
indispensable  companion." — Law  Quarterly  Iteview. 

"We  have  found  in  it  all  the  information  which  a  Justice  can  require." — The  Times. 
"  We  can  thoroughly  recommend  the  volume  to  magistrates."— Law  Times. 

LAND  TAX.— Bourdin's  Land  Tax.— An  Exposition  of  the  Land  Tax. 
Third  Edition.  Including  the  Recent  Judicial  Decisions,  and  the 
Incidental  Changes  in  the  Law  effected  by  the  Taxes  Management 
Act,  with  other  Additional  Matter.  Thoroughly  revised  and  cor- 
rected. By  Shirley  Bunbury,  of  the  Inland  Revenue  Department, 
Assistant  Registrar  of  the  Land  Tax.     Royal  12mo.     1885.  6s. 

LANDLORD  AND  TENANT.— Woodfall's  Law  of  Landlord  and 
Tenant. — With  a  full  Collection  of  Precedents  and  Forms  of  Proce- 
dure ;  containing  also  a  collection  of  Leading  Propositions.  Fourteenth 
Edit.  By  J.  M.  Lely,  Esq.,  Barrister-at-Law,  Editor  of  "Chitty's 
Statutes,"  "Wharton's  Law  Lexicon,"  &c.  Roy.  8vo.  1889.  H.18s. 
**  The  editor  has  expended  elaborate  industry  and  systematic  ability  in  making  the 

work  as  perfect  as  possible." — Solicitors'  Journal. 

Lely  and  Peck.— Vide  "Leases." 

LANDS  CLAUSES  ACTS.— Jepson's  Lands  Clauses  Consolida- 
tion Acts  ;  with  Decisions,  Foims,  and  Table  of  Costs.  By  Arthur 
Jepson,  Esq.,  Barrister-at-Law.     Demy  8vo.     1880.  18s. 

LAW  LIST. —  Law  List  (The). — Comprising  the  Judges  and  Officers 
of  the  different  Courts  of  Justice,  Counsel,  Special  Pleaders,  Drafts- 
men, Conveyancers,  Solicitors,  Notaries,  &c.,  in  England  and  Wales ; 
.  the  Circuits,  Judges,  Treasurers,  Registrars,  and  High  Bailiffs  of 
the  County  Courts ;  Metropolitan  and  Stipendiary  Magistrates, 
Official  Receivers  under  the  Bankruptcy  Act,  Law  and  Public 
Officers  in  England  and  the  Colonies,  Foreign  Lawyers  with  their 
English  Agents,  Clerks  of  the  Peace,  Town  Clerks,  Coroners,  &c.,  &c., 
and  Commissioners  for  taking  Oaths,  Conveyancers  Practising  in 
England  under  Certificates  obtained  in  Scotland.  So  far  as  relates 
to  Special  Pleaders,  Draftsmen,  Conveyancers,  Solicitors,  Proctors 
and  Notaries.  Compiled  by  John  Samuel  Purcell,  C.B.,  Controller 
of  Stamps,  and  Registrar  of  Joint  Stock  Companies,  Somerset  House, 
and  Published  by  the  Authority  of  the  Commissioners  of  Inland 
Revenue.    1890.    {Fublished  about  March  1.)     {Net  cash,  9s.)     10s.  Qd. 

LAW  QUARTERLY  REVIEW.— Edited  by  Sir  Frederick  Pollock, 
Bart.,  M.A.,  LL.D.,  Corpus  Professor  of  Jurisprudence  in  the  Uni- 
versity of  Oxford.  Vols.  I.,  II.,  III.,  IV.,  V.  and  VI.  Royal  8vo. 
1885-90.  Each,  12s. 

1^"  Subscription  10s.  per  annum,  post  free.     {Foreign  postage  2s.  Qd.  extra.) 

LAW  R  E  PO  RTS. — A  very  large  stock  of  new  and  second-hand  Reports. 
Prices  on  application. 

LAWYER'S  ANNUAL  LIBRARY.— The  Annual  Practice.— By 
Snow,  BuRNEY,  and  Stringer.  The  Annual  Digest. — By  Mews. 
The  Annual  Statutes. — By  Lely. 

JPi'epaid  Annual  Subscriptions,  pat/able  on  or  before  August  1st  in  each  gear,  25s., 
or  post  free,  21s.     Full  prospectus  forivarded  on  application. 

LAWYER'S  COMPANION.— Fi^e" Diary." 

%*  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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LEADI NG  CASES.— Ball's  Leading  Cases.  Fide  "  Torta." 
Haynes'  Student's  Leading  Cases.  Being  some  of  the  Principal 
iJecisions  of  the  Courts  in  Coustitutional  Law,  Common  Law,  Con- 
veyancing and  Equity,  Probate,  Divorce,  and  Criminal  Law.  With 
Notes  for  the  use  of  Students.  Second  Edition.  By  Johv  F. 
Haynes,  LL.D.     Demy  8vo.     1884.  16#. 

*'  Will  prove  of  great  utility,  not  only  to  students,  but  practitioners.    The  notes  ar» 
clear,  pointed  and  concise." — Law  Times. 

Shirley's  Selection   of  Leading  Cases  in   the  Common   Law. 

With  Notes.     By  W.  Shirley  Shieley,  Esq.,   Barrister-at-Law. 

Third  Edition.     Demy  8vo.     1886.  16*. 

"  If  any  words  of  praise  of  oiu^  can  add  to  its  well-deserved  reputation,  we  gite  the 

reader  cai-te  blanche  to  supply  them  on  our  belialf  out  of  his  own  thrilling  cloquenoe 

and  vivid  imag-ination,  and  we  will  undertiike  to  ratify  thera." — The  Jurist, 

Shirley's  Selection  of  Leading  Cases  in  the  Criminal  Law.   With 
Notes.     By  W.  S.  Shieley,  Esq.,  Barrister-at-Law.    8vo.    1888.    6*. 
"  Will  undoubtedly  prove  of  value  to  students."—  Law  Nntex. 

LEASES.— Leiy  and    Peck's   Precedents    of    Leases  for  Years, 

and  other  Contracts  of  Tenancy,  and  Contracts  relating  thereto ; 

mainly  selected  or  adapted  from  existing  Collections,  including  many 

additional  Forms,  with  a  short  Introduction  and  Notes.     By  J.  llf . 

Lely  and  W.  A.  Peck,  Barristers- at-Law.  Royal  8vo.  1889.   10».  6</. 

•'  Varied,  well  considered,  and  thoroughly  practical  .  .  .  while  a  useful  addition  to 

the  library  of  the  conveyancing  counsel,  will  be  still  more  useful  to  conveyancing 

solicitors  and  estate  agents." — Law  Timns,  November  9, 1889. 

LEXICON.— Ht^e  "Dictionary." 

LIBEL   AND    SLANDER.— Odgers    on    Libel   and   Slander.— A 
Digest  of  the  Law  of  Libel  and  Slander :  the  Evidence,  Procedure 
and  Practice,  both  in  Civil  and  Criminal  Cases,  and  Precedents  of 
Pleadings.     Second  Edition,  with  a  Supplement,  bringing  the  Law 
down  to  June,  1890.     By  W.  Blakk  Odqees,  LL.D.,  Barrister-at- 
Law.     Royal  8vo.     1890.  1/.  lis. 
%♦  The  Supplement,  containing  the  Law  of  Libel  Amendment  Act,  1888,  ipith 
Notes  and  Addenda  of  Cases,  separately.     Net,  Is.  6d. 
"The  best  modern  book  on  the  law  of  libel." — Daili/  A'acs. 
"A  full,  aceiirate,  and  s.itisf'actoiy  ^-uide." — Solicitors^  Journal. 

LIBRARIES  AND  MUSEUMS.— Chambers'  Digest  of  the  Law 
relating  to  Public  Libraries  and  Museums,  and  Literary  and 
Scientific  Institutions  :  with  much  Pi-actical  Information  iLseful  to 
Managers,  Committees  and  Officers  of  all  classes  of  Associations  and 
Clubs  connected  with  Literature,  Science  and  Art ;  including  Prece- 
dents of  By-Laws  and  Regulations,  the  Statutes  in  Full,  and  brief 
Notes  of  Leading  Cases.  Third  Edition.  By  Geo.  F.  CHAiifRKTM,  Esq., 
Barrister-at-Law.     Roy.  8vo.     1889.  8«.  6(/. 

LICENSING.— Lely  and   Foulkes'  Licensing  Acts,  1828,  1869, 

and  1 872 — 1 874  ;  with  Notes  to  the  Acts,  a  Summary  of  the  Law, 

and  an  Appendix  of  Forms.  Third  Edit.  By  J.  M.  Lely  and  W.  D.  I. 

Foulkes,  Esqrs.,  Barristers-at-Law.     Roy.  I'imo.     1SS7.       10s.  M. 

"We  do  not  know  of  a  more  compact  or  useful  treatise  on  tlio  subject. " — Sol.  Jour. 

LOCAL  AND  MUNICIPAL  GOVERNMENT.— Bazalgette  and 
Humphreys'  Law  relating  to  County  Councils  :  beinj?  the  Local 
Government  Act,  1888,  County  Electors  Act,  1888,  the  Incorp(»nite<l 
Clauses  of  the  Municipal  Corporations  Act,  1882,  and  a  compendious 
Introduction  and  Notes ;  with  Analysis  of  Statutes  affecting  tJio  !*ame. 
Orders  in  Council,  Circulars,  and  a  Copious  Index.  By  C.  N.  Ii.iZAX,- 
OETTE  and  Georqb  Humphreys,  Barristers-at-Law,  Joint  Authors  of 
"The  Law  of  Local  and  Municipal  Government."  Third  Etlition. 
By  Geoeok  HuMPnREYS,  Esq.     Royal  8 vo.     1889.  7.v.  C(/. 

"  Tlie  most  stately  as  i-cfjiui'ds  size,  and  the  bi>st  in  iioint  of  type  of  all  the  workn. 

There  is  a  good  introduction  .  .  .  the  notes  lu-e  careful  and  helpful.   — Soiicitors'Jouma!. 
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LOCAL  AND  MUNICIPAL  GOVERNMENT— continued. 
Bazalgette  and  Humphreys'  Law  relating  to  Local  and  Muni- 
cipal Government.  Comprising-  the  Statutes  relating  to  Public 
Health,  Municipal  Corporations,  Highways,  Burial,  Gas  and  Water, 
Public  Loans,  Compulsory  Taking  of  Lands,  Tramways,  Electric 
Lighting,  Artizans'  Dwellings,  &c..  Rivers'  Pollution,  the  Clauses 
Consolidation  Acts,  and  many  others,  fully  annotated  with  cases  ux> 
to  date,  a  selection  of  the  Circulars  of  the  Local  G-ovemment  Board, 
with  a  Table  of  upwards  of  2,500  Cases,  and  full  Index.  With 
Addenda  containing  the  Judicial  Decisions  and  Legislation  relating 
to  Local  and  Municipal  Government  since  1885.  Ba'  C  Norma k 
Bazalgette  and  Geoege  Humphreys,  Esqrs.,  Barrsterj-at-Law. 
Sup.  royal  8vo.     1888.  3^.  3s. 

%*  The  Addenda  may  be  had  separately.     Net,  2s.  Gd. 
"The  book  is  thoroughly  comprehensive  of  the  law  on  all  points  of  which  it 
professes  to  treat." — Law  Journal. 

"The  work  is  one  that  no  local  officer  should  be  without;  for  nothing'  short  of  a 
whole  library  of  statutes,  reports,  and  handbooks  could  take  its  place." — MunicipalReview. 

Chambers'  Popular  Summary  of  the  Law  relating  to  Local 
Government,  forming  a  complete  Guide  to  the  new  Act  of  1888. 
Second  Edition.  By  G.  F.  Chambers,  Barrister-at-Law.  Imp.  8vo. 
1888.     [Or  bound  in  Cloth  ivith  copy  of  Act,  5s.  6d.)  Net.  2s.  6d. 

MAGISTERIAL  LAW.— Shirley's  Elementary  Treatise  on  Magis- 
terial Law,  and  on  the  Practice  of  Magistrates'  Courts. — By  W. 
S.  Shirley,  Esq.,  Barrister-at-Law.     Roy.  12mo.     1881.  6s,  6d. 

Wigram. —  Vide  "  justice  of  the  Peace." 

tVIALICIOUS     PROSECUTIONS. —  Stephen's    Law    relating  to 

Actions   for  Malicious    Prosecutions. — By  Herbert  Stephen, 

LL.M.,  of  the  Inner  Temple,  Barrister-at-Law,  part  Author  of  "A 

Digest  of  the  Criminal  Law  Procedure."     Royal  12mo.     1888.      6«. 

^*A  reliable  text-book  upon  the  law  of  malicious  prosecution." — Law  Times. 

MARITIME  DECISIONS.— Douglas'  Maritime  Law  Decisions.— 

'  An  Alphabetical  Reference  Index  to  Recent  and  Important  Maritime 

Decisions.  CompiledbyRoBT.  R.Douglas.    Demy8vo.   1888.    7*.  6c?. 

MARRIAGE.— Kelly's  French  Law  of  Marriage,  and  the  Conflict 
of  Laws  that  arises  therefrom.  By  E.  Kelly,  M.A.,  of  the  New 
York  Bar,  Licencie  en  Droit  de  la  Eaculte  de  Paris.  Roy.  8vo.  1885.  6s. 

MARRIAGE  SETTLEMENTS.— Banning's  Concise  Treatise  on 
the  Law  of  Marriage  Settlements  ;  with  an  Appendix  of  Statutes. 
By  H.  T.  Banning,  Esq.,  Barrister-at-Law.    Demy  8vo.    1884.    15s. 

•MARRIED   WOMEN'S    PROPERTY.— Lush's    Married   Women's 

Rights  and    Liabilities   in   relation   to   Contracts,  Torts,  and 

Trusts.     By  Montague  Lijsh,  Esq.,  Barrister-at-Law,  Author  of 

'*  The  Law  of  Husband  and  Wife."     Royal  12mo.     1887.  5s. 

•""Well  arrang'ed,  clearly  written,  and  has  a  good  index." — Law  Times. 

Smith's  Married  Women's  Property  Acts,  1882  and  1884,  with 
an  Introduction  and  Critical  and  Explanatoiy  Notes,  together  with  the 
Married  Women's  Property  Acts,  1870  and  1874,  &c.  2nd  Edit.  Re- 
vised. ByH.  A.  Smith,  Esq.,  Barrister-at-Law.  Roy.  12mo.  1884.  6s. 
MASTER  AND  SERVANT.— Macdonell's  Law  of  Master  and 
Servant.  Part  I.  Common  Law.  Part  II.  Statute  Law.  By  Jokh 
Macdonell,  M. A.,  Esq.,  Barrister-at-Law.  Demy8vo.  1883.  11.5s. 
^*  A  work  -which  will  be  of  real  value  to  the  practitioner."— Lai^  Times. 

MAYOR'S  COURT  PRACTICE.— Candy's  Mayor's  Court  Prac- 
tice.— The  Jurisdiction,  Process,  Practice  and  Mode  of  Pleading  in 
Ordinary  Actions  in  the  Mayor's  Court  in  London.  By  Geoeqb 
Candy,  Esq.,  one  of  Her  Majesty's  Counsel.    Demy  8vo.    1879.     14*. 
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MERCANTILE  LAW.— Russell's  Treatise  on  Mercantile  Agency. 

Second  Edition.     8vo.     1873.  14*. 

Smith's  Compendium  of  Mercantile  Law. — Tenth  Edition.     Bj 

John  Macdoxell,  Esq.,  a  Master  of  the  Supreme  Court  of  Judicatare, 

assisted  by  Geo.   Hukpubeys,   Esq.,    Barrister- at>Law.     2    toU. 

Royal  Svo.    1890.  21.  2«. 

"  Of  the  greatest  value  to  the  mercantile  lawyer."— Zaw  Timet,  ilarch  22, 1890. 

*  We  have  no  hesitation  in  recommending  the  work  before  us  to  the  profeasum  and  th* 

public  as  a  reliable  guide  to  the  subjects  included  in  it.  iind  as  constituting  one  of  the 

most  scientilic  treatises  extant  on  mercantile  law." — Solicitors'  Journal,  May  10,  1890. 

Tudor's  Selection  of  Leading  Cases  on  Mercantile  and  Maritime 
Law. — With  Notes.  By  O.  D.  Tudoe,  Esq.,  Barrister- at -Law. 
Third  Edition.     Royal  Svo.     1884.  21.  2s. 

Wilson's  Mercantile  Handbook  of  the  Liabilities  of  Merchant, 
Shipowner,  and  Underwriter  on  Shipments  by  General  Ves- 
sels.— By  A.  Wilson,  SoUcitor  and  Notary.    Royal  12 mo.    1883.    S$. 

Wood's  Mercantile  Agreements. — The  Interpretation  of  Mercantile 
Agreements:  A  Summary  of  the  Decisions  as  to  the  Meaning  of 
Words  and  Provisions  in  Written  Agreements  for  the  Sale  of  Groods, 
Charter-Parties,  Bills  of  Lading,  and  Marine  Policies.  With  an 
Appendix  containing  a  List  of  Words  and  Expressions  used  in,  or 
in  connection  with,  Mercantile  Agreements,  and  a  List  of  Mercantile 
Usages.  By  John  Dennistoun  Wood,  Esq.,  Barrister-at-Law 
Royal  Svo.     1886.  18*. 

"  A  book  of  great  use  in  the  interpretation  of  written  mercantile  agreementa."— 
Law  Journal. 

MERCHANDISE  MARKS  ACT.— Payn's  Merchandise  Marks 
Act,  1887. — With  special  reference  to  the  Important  Sections  and 
the  Customs  Regulations  and  Orders  made  thereunder,  together 
with  the  Conventions  with  Foreign  States  for  Protection  of  Trade 
Marks,  and  Orders  in  Council,  &c.  By  Howard  Patn,  Barrister-at- 
Law,  and  of  the  Secretary's  Department  of  the  Board  of  Customs. 
Royal  12mo.     1888.  Z».  6i, 

"  Mr.  Payn's  lucid  introduction  places  the  subject  verv  clearly  before  the  reader,  and 

his  book  must  be  a  safe  guide  to  all  who  are  interested  in  the  act."— Law;  Times,  Feb.  1888. 

METROPOLIS  BUILDING  ACTS.  — Woolrych's  Metropolitan 
Building  Acts,  together  with  such  clauses  of  the  Metropolis 
Management  Acts  as  more  particularly  relate  to  the  Building  Acts, 
with  Notes  and  Forms.  Third  Edition.  By  W.  H.  Macnama&i, 
Esq.,  Barrister-at-Law.     I'imo.     1882.  lOt. 

MINES.— Rogers'  Law  relating  to  Mines,  Minerals  and  Quarries 
in  Great  Britain  and  Ireland,  with  a  Summary  of  the  Laws  of 
Foreign  States,  &c.  Second  Edition  Enlarged.  By  His  Honor 
Judge  RoQEES.     Svo.     187G.  1/.  11«.  6d. 

MORTGAGE.— Coote's  Treatise  on  the  Law  of  Mortgage.— Fifth 

Edition.     Thoroughly  revised.      By  William  Wyixys  SLLCKBSOir, 

Esq.,  one  of  Her  Majesty's  Counsel,  and  H.  Abthub  Sxxtb,  Esq., 

Barrister-at-Law.     2  vols.     Roval  Svo.     1884.  3/. 

"  A  complete,  terse  and  practical  treatise  for  the  modem  lawyer." — ScUdUmf  Jomrmml. 

MUNICIPAL  CORPORATIONS.-Bazalgette  and  Humphreys.— 

}^ide  "  Local  and  Municipal  Goverument." 

Leiy's  Law  of  Municipal  Corporations.— Containing  the  Munidpal 
Corporation  Act,  1882,  and  tlie  Enactments  incorporated  thwewith. 
With  Notes.  By  J.  M.  Lkly,  Esq.,  Barrister-at-Law.  Demy  Svo. 
1882.  15«. 
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NAVY. — Thring's  Criminal  Law  of  the  Navy,  with  an  Introductory- 
Chapter  on  the  Early  State  and  Discipline  of  the  Navy,  the  Rules  of 
Evidence,  and  an  Appendix  comprising  the  Naval  Discipline  Act 
and  Practical  Forms.  Second  Edition.  By  Theodoee  Theino,  Esq., 
Barrister-at-Law,  and  C.  E.  Gitfged,  Assistant-Paymaster,  Royal 
Navy.     12mo.     1877.  12».  6d. 

NEGLIGENCE.— Smith's  Treatise   on  the   Law  of  Negligence. 
Second  Edition.     By  Hoeace  Smith,  Esq.,  Barrister-at-Law,  Editor 
of  "Addison  on  Contracts,  and  Torts,"  &c.     8vo.     1884.       128.  6d. 
"  Of  great  value  both  to  the  practitioner  and  student  of  law." — Solicitors*  Journal. 

NISI   PRIUS.— Roscoe's  Digest  of  the  Law  of  Evidence  on  the 

Trial  of  Actions  at  Nisi  Prius.— Eifteenth  Edition.     By  Maiteice 

Powell,  Esq.,  Barrister-at-Law.    2  vols.   Demy  8vo.    1884.    21.  lOs. 

"  Continues  to  be  a  vast  and  closely  packed  storehouse  of  information  on  practice  at 

Nisi  Prius." — Law  Journal. 

NONCONFORMISTS.— Winslow's  Law  Relating  to  Protestant 
Nonconformists  and  their  Places  of  Worship;  being  a  Legal 
Handbook  for  Nonconformists.  By  Reginald  Winslow,  Esq., 
Barrister-at-Law.     Post  8vo.     1886.  6s. 

NOTARY. — Brooke's  Treatise  on  the  Office  and  Practice  of  a 
Notary  of  England. — With  a  full  collection  of  Precedents.  Eifth  Ed. 
By  C  E.  Chaimbees,  Esq.,  Barrister-at-Law.  Demy  8vo.  1890.   11.  Is. 

OATHS.— Stringer's  Oaths  and  Affirmations  in  Great  Britain  and 
Ireland;  being  a  Collection  of  Statutes,  Cases,  and  Eorms,  with 
Notes  and  Practical  Directions  for  the  use  of  Commissioners  for  Oaths, 
and  of  all  Courts  of  Civil  Procedure  and  Offices  attached  thereto.  [In 
succession  to  "  Braithwaite's  Oaths."]  By  Eeancis  A.  Steingee,  of 
the  Central  Office,  Supreme  Court  of  Judicature,  one  of  the  Editors 
of  the  "  Annual  Practice."     Crown  8 vo.     1890.  3s.  6^. 

*'  Indispensable  to  all  commissioners." — Solicitors'  Journal,  Jan.  11,  1890. 

"  A  most  excellent  little  handbook." — Law  Times,  Feb.  1,  1890. 

PARISH  LAW.— Steer's  Parish  Law;  being  a  Digest  of  the  Law 
relating  to  the  Civil  and  Ecclesiastical  Government  of  Parishes  and 
the  Relief  of  the  Poor.  Eifth  Edition.  By  W.  H.  Macnamaea, 
Esq.,  Barrister-at-Law.     Demy  8vo.     1887.  18s. 

"  An  exceedingly  useful  compendium  of  Parish  Law." — Law  Times. 
"A  very  complete  and  excellent  guide  to  Parish  Law." — Solicitors'  Journal. 
"Every  subject  that  can  be  considered  parochial  is,  we  think,  contained  in  this 
volume,  and  the  matter  is  brought  down  to  date.    It  is  a  compendium  which  is  really 
compendious." — Law  Journal,  Jan.  21,  1888. 

PARTNERSHIP.— Pollock's  Digest  of  the  Law  of  Partnership; 

incorporating  the   Partnership  Act,  1890.     Eifth  Edition.     By  Sir 

Feedeeick  Pollock,  Bart.,  Barrister-at-Law.  Author  of  "Principles 

of  Contract,"  "The  Law  of  Torts,"  &c.    Demy  8vo.     1890.     8s.  6d. 

"  Of  the  execution  of  the  work  we  can  speak  in  terms  of  the  highest  praise.    The 

language  is  simple,  concise  and  clear." — Law  Magazine. 

"Mr.  Pollock's  work  appears  eminently  satisfactory  ....  the  book  is  praise- 
worthy in  design,  scholarly  and  complete  in  execution." — Saturday  Eeview. 

Turner. —  Vide  "Conveyancing." 

PATENTS. — Aston's  (T.)  Patents,  Designs  and  Trade  Marks  Act, 
1883,  with  Notes  and  Index  to  the  Act,  Rules  and  Eorms.  By 
Theodoee  Aston,  Q.C.     Royal  r2mo.     1884.  6s, 

Edmunds'  Patents,  Designs  and  Trade  Marks  Acts,  1883  to 
1888,  Consolidated,  with  an  Index.  By  Lewis  Edmunds,  D.Sc, 
LL.B.,  Barrister-at-Law.     Imp.  8vo.     1889.  Net  2s.  6rf. 
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PAT  E  NTS— continued. 

Edmunds  on  Patents.— The  Law  and  Practice  of  Letters  Patent  for 

Inventions ;  with  the  PatontB  Acts  and  Rules  annotated,  and  the 

International  Convention,  a  full  collection  of  Statutes,  Forms,  and 

Precedents,  and  an  Outline  of  Foreign  and  Colonial  Patent  Laws,  Ac. 

By  Lewis  Edmunds,  assisted  by  A.  Wood  Rentox,  Esqrs.,  Barns- 

ters-at-Law.     Royal  8vo.  (992  pp.).     1890.  1/.  I2s. 

•'  "We  have  nothinR'  but  coinmondution  for  the  book.    Conceived  in  a  \Mrg9  and  com* 

prchonsive  spirit,  it  is  well  and  thoroughly  carried  out.    .    .     .    The  statement  of  the 

existing  law  is  accurate  and  clear.     .    .    .    The  book  ia  one  to  bo  twrmmtyiiM^^  '»— . 

HoUcUom'  Jour7ial,  June  14,  1890. 

*'  We  have  no  hesitation  in  saying  that  the  book  is  a  xiseful  and  exhauttiTe  one,  and 
one  which  could  not  have  been  produced  without  much  labour  and  considerBble  re- 
search. It  describes  tlie  law  of  letters  patent  and  its  histor>%  including  prooeedinga  in 
the  Privy  Council,  international  arrangements,  and  an  abridgment  uf  foreign  laws  OQ 
the  subject.  It  would  be  difficult  to  make  it  more  complete,  and  it  is  printed  on  good 
paper."— Aflj^j  Tivies,  June  21,  1890. 

"  Taking  the  book  as  a  whole,  it  is  undoubtedly  the  most  comprehensive  book  that 
has  yet  been  written  upon  the  special  branch  of  law,  and,  having  examined  it  in  some 
tletail,  we  can  commend  it  as  answering  well  to  the  many  testa  we  have  applied." — 
Law  Journal,  June  21,  1890. 

Johnson's  Patentees'  Manual.  —  A  Treatise  on  the  Law  and 
Practice  of  Patents  for  Inventions.  With  an  Appendix  of  Statutes, 
Rules,  and  Foreign  and  Colonial  Patent  Laws,  International  Con- 
vention, and  Protocol.  Sixth  Edition.  By  James  Johnson,  Esq., 
Barrister-at-Law ;  and  J.  Heney  Johnson,  Solicitor  and  Patent 
Agent.     Demy  Svo.     1890.  10*.  6d. 

Morris's  Patents  Conveyancing. — Being  a  Collection  of  Precedents 
in  Conveyancing  in  relation  to  Letters  Patent  for  Inventions. 
Arranged  as  follows  : — Conunon  Forms,  Agreements,  Assignments, 
Mortgages,  Special  Clauses,  Licences,  Miscellaneous;  Statutes,  Rules, 
&c.  With  Dissertations  and  Copious  Notes  on  the  Law  and  Practice. 
ByRoBEExMoEEis,  Esq.,  Barrister-at-Law.  Royal  Svo.  1887.  11.5$. 
"  Mr.  Morris'  forms  seem  to  us  to  be  well  selected,  well  arranged,  and  thoroughly 
practical." — Law  Times. 

"  The  dissertations  contain  a  large  amount  of  valuable  and  accurate  information. 
The  Index  is  satisfactory." — Solicitors'  Journal. 

Munro's  Patents,  Designs  and  T.'-a-de  Marks  Act,  1883,  with  the 
Rules  and  Instructions,  together  with  Pleadings,  Orders  and  Prece- 
dents. By  J.  E.  Ceawfoed  Muneo,  Esq.,  Barrister-at-Law. 
Royal  12mo.     1884.  10*.  6rf. 

Thompson's  Handbook  of  Patent  Law  of  all  Countries.— By 
Wm.  p.  Thompson,  Head  of  the  International  Patent  Ofliee,  Liver- 
pool.    Eighth  Edition.     r2mo.     1889.  Xct,  2a.  6d. 

PERPETUITIES.  — Marsden's  Rule  against  Perpetuities.  — A 
Treatise  on  Remoteness  in  Limitation  ;  with  a  chapter  on  Accumu- 
lation and  the  Thelluson  Act.  By  Reginald  Q.  Mabsden,  E.-^tj., 
Barrister-at  Law.     Demy  8vo.     1883.  Ids. 

PERSONAL  PROPERTY.— Shearwood's  Concise  Abridgment  of 

the  Law  of  Personal  Property  ;  showing  analytically  itKlimnehos 

and  the  Titles  by  which  it  is  held.    By  J.  A.  Shkaewood,  Eeq., 

Barrister-at-Law.     1882.  6«.  M. 

•'  Will  be  accepUble  to  many  students,  as  giving  them,  in  fact,  a  ready-made  note 

book." — Iiulermaur' s  Law  SUidents*  Journal. 
Smith. —  Vide  "Real  Property." 

PLEADING. — Allen's  Forms  of  Indorsements  of  Writs  of  Sum- 
mons, Pleadings,  and  other  Proceedings  in  the  Queen's 
Bench  Division  prior  to  Trial,  pursuant  to  the  Rules  of  the 
Supreme  Court,  1883;  with  Introduction,  &c.  By  Gkoeqb 
Bauqii  Allkn,  Esq.,  Spec^ial  Pleader,  and  Wilfekd  B.  Aixkn, 
Esq.,  Barrister-at-Law.     Royal  12mo.     1883.  18#. 

*«*  All  standard  Law  Works  are  kept  in  Stock,  in  law  ca^  «md  othtr  binding », 
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PLEADING— continued. 

Bullen  and  Leake's  Precedents  of  Pleadings,  with  Notes  and 

Rules  relating-  to   Pleading.      Fourth    Edition.      By    Thomas    J. 

Bullen,  Esq.,  Special  Pleader,  and  Cyeil  Dodd,  Esq.,  Barrister-at- 

Law.     Part  I.  Statements  of  Claim.     Royal  12mo.     1882.       11.  4». 

Part  II.    Statements  of  Defence.      By  Thomas  J.  Bullen  and 

C.W.  Clifford,  Esqrs.,  Barristers-at-Law.  Royal  12mo.   1888.  U.  4«. 

•'  A  very  large  number  of  precedenta  are  collected  together,  and  the  notes  are  full 

and  clear." — Law  Times. 

POISONS.— Reports  of  Trials  for  Murder  by  Poisoning;  by 
Prussic  Acid,  Strychnia,  Antimony,  Arsenic  and  Aconitine^ 
including  the  trials  of  Tawell,  W.  Palmer,  Dove,  Madeline  Smith, 
Dr.  Pritchard,  Smethurst,  and  Dr.  Lamson.  With  Chemical 
Introductions  and  Notes.  By  G.  Latham  Browne,  Esq.,  Barrister- 
at-Law,  and  C.  G-.  Stewart,  Senior  Assistant  in  the  Laboratory  of 
St.  Thomas's  Hospital,  &c.     Demy  8vo.     1883.  12s.  6d. 

POWERS.— Farweil  on  Powers. — A  Concise  Treatise  on  Powers.  By 
George  Farwell,  Esq.,  Barrister-at-Law.     8vo.     1874.  11.  Is. 

PRINTERS,  PUBLISHERS,  &c.— Powell's  Laws  specially  affect- 
ing Printers,  Publishers  and  Newspaper  Proprietors.  By 
Arthur  Powell,  Esq.,  Barrister-at-Law.     Demy  8vo.     1889.       4s. 

PROBATE. — Browne's  Probate  Practice:  A  Treatise  on  the  Prin- 
ciples and  Practice  of  the  Court  of  Probate,  in  Contentious  and  Non- 
Contentious  Business.  By  L.  D.  Powles,  Barrister-at-Law.  In- 
cluding Practical  Directions  to  Solicitors  for  Proceedings  in  the 
Registry.  By  T.  W.  H.  Oakley,  of  the  Principal  Registry,  Somerset 
House.     8vo.     1881.  11.  10s. 

PUBLIC  HEALTH.— Bazalgette  and  Humphreys.— Fi^  "Local 
and  Municipal  Government." 
Chambers'  Digest  of  the  Law  relating  to  Public  Health  and 
Local  Government. — With  Notes  of  1,260  leading  Cases.  The 
Statutes  in  full.  A  Table  of  Offences  and  Punishments,  and  a 
Copious  Index.  Eighth  Edition  (with  Supplement  corrected  to 
May  21,  1887).     Imperial  8vo.     1881.  16*. 

Or,  the  above  with  the  Law  relating  to  Highways  and  Bridges.  II. 
Smith's  Public  Health  Acts  Amendment  Act,  1890.- With  Intro- 
duction, Notes,  and  References  to  Cases;  also  an  Appendix,  containing 
all  the  Material  Sections  of  the  Public  Health  Act,  1875  ;  The  Public 
Health  (Rating  of  Orchards)  Act,  1890  ;  and  The  Infectious  Diseases 
(Prevention)  Act,  1890:  and  a  Copious  Index.  ByBoviLLSMiTH,  M.A., 
of  the  Inner  Temple  and  Western  Circuit,  Barrister-at-Law.  Royal 
12mo.     1891.  6s. 

PUBLIC  MEETINGS.— Chambers'  Handbook  for  Public  Meet- 
ings, including  Hints  as  to  the  Summoning  and  Management  of 
them.  Second  Edition.  By  George  E.  Chambers,  Esq.,  Barrister- 
at-Law.     Demy  8vo.     1886.  JVet,  2s.  6d. 

QUARTER  SESSIONS.— Archbold.—  Fi^^  "  Criminal  Law." 

Leeming&  Cross's  General  and  Quarter  Sessions  of  the  Peace. 
— Their  Jurisdiction  and  Practice  in  other  than  Criminal  matters. 
Second  Edition.  By  Horatio  Lloyd,  Esq.,  Judge  of  County  Courts, 
andH.F.  Thurlow,  Esq.,  Barrister-at-Law.  8vo.  1876.  1/.  Is. 
Pritchard's  Quarter  Sessions.— The  Jurisdiction,  Practice  and  Pro- 
cedure of  the  Quarter  Sessions  in  Criminal,  Civil,  and  Appellate 
Matters.  By  Thos.  Sirrell  Pritchard,  Esq.,  Barrister-at-Law. 
Svo.     1875.  (Published  at  21.  2s.)     Reduced  to  net  12«. 

%*  All  standard  Law  Works  are  kept  in  Stock,  in  law  calf  and  other  bindings. 
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RAILWAYS.— Browne  and  Theobald's  Law  of  Railway  Com' 
panies. — Being  a  Collection  of  the  Acts  and  Orders  relatiiitf  to 
Kailway  Companies  in  England  aud  Ireland,  with  Notes  of  alf  the 
Cases  decided  thereon,  and  Appendix  of  Bye-Laws  and  Standmff 
Orders  of  the  House  of  Commons.  Second  Edition.  By  J.  Bf! 
Balfoue  Beowne,  Esq.,  one  of  Her  Majesty's  Counsel,  and  H.  8. 
Theobald,  Esq.,  Barrister-at-Law.     Boyal  8vo.     1888.  1/.  16*. 

"  Contains  in  a  very  concise  torm  the  whole  law  of  railways."— TAe  Timet. 
"  The  learned  authors  seem  to  have  presented  the  profession  and  the  public  with  the 
most  ample  information  to  be  found  whether  they  want  to  know  how  to  start  a  rail- 
way, how  to  frame  its  bye-laws,  how  to  work  it,  how  to  attack  it  for  injury  to  i>eraon 
or  property,  or  how  to  wind  it  up." — Law  Times. 
Macnamara. —  Vide  ♦'  Carriers." 
Street. —  Vide  "Company  Law." 

RATES  AND  RATING.— Castle's  Practical  Treatise  on  the  Law 
of  Rating. — Second  Edition.  By  Edwaed  James  Castle,  Esq., 
one  of  Her  Majesty's  Counsel.     Demy  Svo.     1886.  25#. 

"  A  correct,  exhaustive,  clear  and  concise  view  of  the  law." — Law  Times. 

Chambers'  Law  relating  to  Local  Rates;  with  especial  reference 
to  the  Powers  and  Duties  of  Rate-levying  Local  Authorities,  and 
their  OflBcers  ;  comprising  the  Statutes  in  full  and  a  Digest  of  718 
Cases.  Second  Edition.  By  G.  F.  Chambebs,  Esq.,  Barrister-at- 
Law.     Royal  Svo.     1889.  10«.  6d. 

"A  complete  repertory  of  the  statutes  and  case  law  of  the  8\ihject."— Law  Journal. 

REAL  ESTATE.— Foster's  Law  of  Joint  Ownership  and  Partition 
of  Real  Estate. — By  Edwaed  John  Fostee,  M.A.,  late  of  Lincoln's 
Inn,  Barrister-at-Law.     8vo.     1878.  10».  6d. 

REAL  PROPERTY.— Greenwood's  Real  Property  Statutes;  com- 
prising   those    passed    during    the    years    1874 — 1884,    inclusive, 
consolidated    with   the  earlier    statutes    thereby  amended.     With 
copious  notes.     Second  Edition.    By  Haeey  Geeenwood,  assisted  by 
Lees  Knowles,  Esqrs.,  Barristers-at-Law.    Demy  8vo.    1884.    1/.  6*. 
"  The  second  edition  of  this  useful  collection  of  statutes  relating  to  real  property  will 
be  heartily  welcomed  by  conveyancers  and  real  property  lawyers.    In  referring  to  it  aa 
a  collection  of  statutes,  however,  we  do  not  fully  describe  it,  because  the  method 
adopted  by  the  author  of  groupinp  together  the  pro\'ision8  of  the  various  Acts,  which 
are  in  pari  virrterid,  combined  with  the  fullness  and  accuracy  of  the  notes,  entitles  the 
book  to  rank  hiph  amongst  treatises  on  the  law  of  real  property." — Law  Joumnl. 

Leake's  Elementary  Digest  of  the  Law  of  Property  in  Land. — 
Containing :    Introduction.     Part  I.     The  Sources  of   the  Law. — 
Part  II.     Estates  in  Land.     By  Stephen  Maetin  TjKAITK,  Barrister- 
at-Law.     Demy  8vo.     8vo.     1874.  1/.  2». 
Leake's  Digest  of  the  Law  of  Property  in  Land.— Part  III.  The 
Law  of  Uses  and  Profits  of  Land.     By  Stepuen  Maetin  Leaks, 
Barrister-at-Law,  Author  of  **  A  Digest  of  the  Law  of  Contract*.** 
Demy  8vo.     1888.                                                                               li.  2$. 
Shear-wood's  Real  Property.— A  Concise  Abridgment  of  the  Law  of 
Real  Property  and  an  Introduction  to  Conveyancing.     Designed  to 
facilitate  the  subject  for  Students  preparing  for  examination.     Bj 
Joseph  A.  Sheaewood,   Esq.,   Barrister-at-Law.      Third  Edition. 
Demy  8vo.     1885.                                                                              8«.  W. 
•*  We  heartily  recommend  the  work  to  student's  for  any  examination  on  real  vroptttf 
and  conveyancmg,  advising  them  to  read  it  after  a  perusjil  of  other  works  sna  dlorUf 
before  going  m  for  the  examination."— /y<nf  Stu(l>-nrs  Journal. 

"  A  very  useful  little  work,  particularly  to  students  just  before  thsir  tlTf Tlriwallim  ** 
—  Gibson's  Law  Notes. 

"  One  of  the  most  obvious  merits  of  the  book  is  its  good  arrangement.  The  Miflior 
evidently  iindersf  nnds  *  tlie  art  of  putting  things.'  All  important  points  are  so 
printed  as  to  readily  catch  the  eye." — Law  Times. 

Shelford's  Real  Property  Statutes.— Ninth  Edition.  By  T.  H. 
Caeson,  E.sq.,  Barrister-at-Law.  {^In  preparation.) 

%*  All  standard  Law  Works  are  kept  it%  Stock,  in  law  ea{fand  othtr  bindrngs. 
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REAL  PROPERTY— continued. 
Smith's  Real  and  Personal  Property. — A  Compendium  of  the  Laiv' 
of   Real   and   Personal  Property,    primarily   connected   with   Con- 
veyancing.    Designed  as  a  second   book   for  Students,   and   as  a 
digest  of  the  most  useful  learning  for  practitioners.     By  Josiah  "W. 
SmTH,  B.C.L.,  Q.C.     Sixth  Edition.     By  the  Authoe  and  J.  Teus- 
TEAM,  LL.M.,  Barrister- at-Law.    2  vols.    Demy  8vo.    1884.    21.  2«. 
"  A  book  which  he  (the  student)  may  read  over  and  over  again  with  profit  and  plea- 
sure."— Law  Times. 

"  Will  be  found  of  very  great  service  to  the  ■praotitioneT."— Solicitors^  Journal. 
"  The  book  wiU  be  found  very  handy  for  reference  purposes  to  practitioners,  and 
very  useful  to  the  iudustrious  student  as  covering  a  great  deal  of  ground." — Law  Notes. 
"  A  reaUv  useful  and  valuable  work  on  our  system  of  Conveyancing.    We  think  thia 
edition  excellently  done." — Law  Student's  Journal. 

REGIS!  RATION.— Rogers.— Fi^e  "Elections." 

Coltman's  Registration  Cases.— Vol.  I.  (1879—1885).    Royal  8vo. 

Calf.  Net,  21.  8«. 

Fox's  Registration  Cases.— Vol.  I.,  Part  I.  (1886),  net,  4s.    Part  II. 

(1887),  net,  6s.  M.     Part  III.    (1888),    net,  4s.      Part  IV.  (1889), 

net,  4s.     (In  continuation  of  Coltman.) 

RENTS.— Harrison's  Law  Relating  to  Chief  Rents  and  other 
Rentcharges  and  Lands  as  affected  thereby,  with  a  chapter  on 
Restrictive  Covenants  and  a  selection  of  Precedents.  By  William 
Haeeisox,  Solicitor,     Demy  12mo.     1884.  6s. 

ROMAN  LAW.— Goodwin's  XII.  Tables. — By  Feedeeick  Goodwin, 
LL.D.  London.     Royal  12mo.     1886.  3s.  Qd. 

Greene's  Outlines  of  Roman  Law. — Consisting  chiefly  of  an 
Analysis  and  Summary  of  the  Institutes.  For  the  use  of  Students. 
By  T.  Whitcombe  Geeene,  Barrister-at-law.  Fourth  Edition. 
Foolscap  8vo.     1884.  7s.  Qd. 

Ruegg's  Student's  "  Auxilium  "  to  the  Institutes  of  Justinian. — 
Being  a  complete  synopsis  thereof  in  the  form  of  Question  and 
Answer.  By  Alfeed  Heney  Ruegg,  Esq.,  Barrister-at-Law.  Post 
8vo.     1879.  5s. 

SALES.— Blackburn  on  Sales.  A  Treatise  on  the  Effect  of  the  Con- 
tract of  Sale  on  the  Legal  Rights  of  Property  and  Possession  in 
Goods,  Wares,  and  Merchandise.  By  Lord  Blackbtjen.  Second 
Edition.  By  J.  C.  Geaham,  Esq.,  Barrister-at-Law.  Royal  8vo. 
1885.  II.  Is. 

"We  have  no  hesitation  in  saying  that  the  work  has  been  edited  -with  remarkable 

ability  and  success,  and  if  we  may  hazard  a  speculation  on  the  cause,  we  shoidd  say 

tJiat  the  editor  has  so  diligently  studied  the  excellent  methods  and  work  of  his  author 

as  to  have  made  himself  a  highly  competent  workman  in  the  same  kind." — Law 

Quarterly  Review. 

SALES    OF    LAND. — Clerke  and   Humphry's  Concise   Treatise 

on  the  Law  relating  to  Sales  of  Land.    By  Aubeey  St.  John 

Cleeke,  and  Hugh  M.  Humphey,  Esqrs.,  Barristers-at-Law.     Royal 

8vo.     1885.  \l.  5s. 

Webster's  Particulars  and  Conditions  of  Sale. — The  Law  relating 

to  Particulars  and  Conditions  of  Sale  on  a  Sale  of  Land.     By  Wm. 

Feedk.  Webstee,  Esq.,  Barrister-at-Law.  Royal  8vo.  1889.     U.  Is. 

"  Characterized  by  clearness  of  arrangement  and  carefiil  and  concise  statement ; 

and  we  think  it  will  be  found  of  much  service  to  the  practitioner." — Solicitors'  Journal. 

"A  full  account  of  case  law,  well  arranged  under  convenient  headings,  together  with 

a  few  precedents.    The  book  is  fit  to  be  of  practical  service  to  a  practical  man."— iaw 

Quarterly  Review. 

*'  It  forms  an  admirable  digest,  evidently  prepared  with  great  care,  and  selected  and 
arranged  in  a  manner  likely  to  be  of  great  practical  value.  Its  treatment  has  the  air 
of  thoroughness,  and,  although  it  hardly  claims  originality,  it  may  be  credited  with 
utility." — Law  Journal. 

"  A  complete  and  accizrate  representation  of  the  law.    Nothing  is  shirked  or  slurred 
over." — Law  Times. 
%*  All  standard  Law  Works  are  Jcept  in  Stock,  in  law  calf  and  other  bindings. 
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SETTLED  ESTATES  STATUTES.— Middleton's  Settled  Estates 
Statutes,  including  the  Settled  Estates  Act.  1877,  Settled  Land 
Act,  1882,  Improvement  of  Land  Act,  1864,  and  the  Settled 
Estates  Act  Orders,  1878,  with  Introduction,  Notes  and  Forms. 
Third  Edition.  By  Jakes  W.  Middleton,  Esq.,  Barrister-at-Law. 
Royal  12mo.     1882.  7«.  W. 

SHERIFF  LAW.— Churchill's  Law  of  the  Office  and  Duties  of  the 
Sheriff,  with  the  Writs  and  Forms  relating  to  the  Oftice.  Second 
Edition.  By  Cameeon  Chtjechill,  Esq.,  Barrister-at-Law.  Demy 
8vo.     1882.  1/.  4*. 

"  A  very  complete  tre&tiae ."—Solicitors*  Journal. 

"  Under-eheriifs,  and  lawyers  generally,  will  find  this  a  useful  book.'*— Law  Mag. 

SHIPPING.— Boyd's  Merchant  Shipping  Laws;  being  a  Consolida- 
tion of  all  the  Merchant  Shipping  and  Passenger  Acts  from  1854  to 
1876,  inclusive  ,  with  Notes  of  all  the  leading  English  and  American 
Cases,  and  an  Appendix.  By  A.  C.  Boyd,  LL.B.,  Esq.,  Barrister- 
at-Law.  8vo.  1876.  1/.  5». 
Foard's  Treatise  on  the  Law  of  Merchant  Shipping  and  Freight. 
—By  J.  T.  FoAED,  Barrister-at-Law.    Roy.  8vo.  1880.    Mf.  cf.  U.  U. 

SLAN  DER.— Odgers.— Fu^tf  "  Libel  and  Slander." 

SOLICITORS.— Cordery's  Law  relating  to  Solicitors  of  the 
Supreme  Court  of  Judicature.  With  an  Appendix  of  Statutes 
and  Rules,  and  Notes  on  Appointments  open  to  Solicitors,  and  the 
Right  to  Admission  to  the  Colonies.  Second  Edition.  By  A.  Coudkbt, 
Esq.,  Barrister-at-Law.     Demy  8vo.     1888.  16#. 

♦'  The  book  is  very  clear,  accurate,  and  practical,  and  will  be  foxmd  of  much  Taloe. 

Without  bein^  bulky,  it  contains  in  a  concise  and  intelligible  form  all  the  matters 
usually  occuiTing  in  a  solicitor's  practice." — Solicitors'  Journal,  July  28,  18S8. 

"  This  is  a  very  valuable  work,  and  being  the  only  one  on  tlie  subject,  the  appearance 
•f  its  second  edition  will  be  welcomed  by  the  profession."— X«w  Journal,  Jan.  21,  1888. 

Turner. —  Vide  "Conveyancing"  and  "  Vendors  and  Purchasers." 

Whiteway's  Hints  to  Solicitors. — Being  a  Treatise  on  the  Law  re- 
lating to  their  Duties  as  Officer^  of  the  High  Court  of  Justice ;  with 
Notes  on  the  Recent  Changes  affecting  the  Profession.  By  A.  R. 
Whiteway,  M.A.,  of  the  Equity  Bar  and  Midland  Circuit.  Royal 
12mo.     1883.  6«. 

SPECIFIC  PERFORMANCE.— Fry's  Treatise  on  the  Specific 
Performance  of  Contracts.  By  the  Hon.  Sir  Edward  Fbt,  a 
Lord  Justice  of  Appeal.  Second  Edition.  By  the  Author  and  W. 
Donaldson  Rawlins,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law. 
Royal  8vo.     1881.  1/.  16«. 

STAMP   DUTY.— Gosset's    Practical   Guide   to   Account    Stamp 

Duty,  Customs,  and  Inland  Revenue  Act,  1881  (44  Vict.  c.  12, 

s.   38).     By  J.  A.  Gosset,  of  the  Legacy  and  SuoceBsiou  Duty 

Office.     PostSvo.     1887.  6#. 

"The  aiithor,  by  reason  of  his  official  position  and  the  experienoe  of  six  Tean* 

working  of  this  section  of  the  Act  of  1881  (wliioh  imposed  an  entirely  new  duty),  baa 

been  enabled  to  produce  an  exceptionally  valuable  {juide." — Law  Times. 

STATUTE  LAW.— Wilberforce  on  Statute  Law.  Tlio  Principlai 
which  govern  the  Construction  and  Operation  of  Statutes.  By  E. 
■Wilberforce,  Esq.,  Barrister-at-Law.     1881.  18*. 

%*  All  standard  Law  Works  are  kept  in  Stocky  in  law  calf  and  other  binJUftgs. 
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49  &  50  Vict. 

1886. 

60  &  51  Vict. 

1887. 

51  &  52  Vict. 

1888. 

51  &  52  Vict. 

1888. 

(Second  Session.) 

52  &  53  Vict. 

1889. 

53  &  54  Vict. 

1890. 

STATUTES,  and  vide  «♦  Acts  of  ParHament." 
Chitty's  Collection  of  Statutes  from  Magna  Charta  to  1886.— A 

Collection  of  Statutes  of  Practical  Utility,  arranged  in  Alphabetical 
and  Chronological  order,  with  Notes  thereon.  The  Fourth  Edition. 
By  J.  M.  Lely,  Esq.,  Barrister-at-Law.  In  6  vols.,  Supplement, 
1  vol.,  and  part  for  1886.  Royal  8vo.  1880-6.  Published  at  15^., 
Or  may  be  had  separately—  reduced  to  Net  71.  10s, 

6  vols.     To  end  of  the  year  1880.  ^^et  61.  6s. 

1  vol.     Supplement.     1881  to  1885  inclusive.  J^et  21.  2s. 

"  6«.  6d. 

10s.  6d. 

12s.  6d. 

Net  2s.  6d. 

10s. 

lbs. 

•'It  is  needless  to  enlarge  on  the  value  of  *  Chitty's  Statutes '  to  both  the  Bar  and 
to  Solicitors,  for  it  is  attested  by  the  experience  of  many  years." — The  Times. 

"  A  very  satisfactory  edition  of  a  time-honoured  and  most  valuable  work,  the  trusty 
guide  of  present,  as  of  former,  judges,  jurists,  and  of  all  others  connected  with  the 
administration  or  practice  of  the  \a.vf."— Justice  of  the  Peace. 

"  'Chitty '  is  pre-eminently  a  friend  in  need.  Those  who  do  not  possess  a  complete 
set  of  the  Statutes  turn  to  its  chronological  index  when  they  wish  to  consult  a 
particular  Act  of  Parliament.  Those  who  wish  to  know  what  Acts  are  in  force  with 
reference  to  a  particular  subject  ttim  to  that  head  in  '  Chitty,'  and  at  once  find  all  the 
material  of  which  they  are  in  quest.  Moreover,  they  are,  at  the  same  time,  ref  err^ 
to  the  most  important  cases  which  tlurow  light  on  the  subject." — Law  Journal. 

SUCCESSION.— Potts'  Principles  of  the  Law  of  Succession  to 

Deceased  Persons. — By  T.  Radfoed  Potts,  B.C.L.,  M.A.,  Bar- 

rister-at-Law.     Demy  8vo.     1888.  7s.  6d. 

"We  should  have  no  hesitation  in  recommending  it  to  a  student  who  was  to  have  a 

paper  set  on  Succession  generallv." — Saturday  Beview,  Jtine  15th,  1889. 

SUMMARY  CONVICTIONS.— Paley's  Law  and  Practice  of  Sum- 
mary Convictions  under  the  Summary  Jurisdiction  Acts, 
1848  and  1879;  including  Proceedings  preliminary  and  subsequent 
to  Convictions,  and  the  responsibility  of  Convicting  Magistrates  and 
their  Officers,  with  Forms.  Sixth  Edition.  By  W.  H.  MACNAiiABA, 
Esq.,  Barrister-at-Law.     Demy  8vo.     1879.  1^.  4«. 

Wigram. —  Vide  "  Justice  of  the  Peace." 

SUMMONSES  &ORDERS.-Archibald.—  Fi^e  "Chamber Practice." 

TAXES  ON  SUCCESSION.— Trevor's  Taxes  on  Succession.— 
A  Digest  of  the  Statutes  and  Cases  (including  those  in  Scotland  and 
Ireland)  relating  to  the  Probate,  Legacy  and  Succession  Duties,  with 
Practical  Observations  and  Official  Forms.  Fourth  Edition.  By 
Evelyn  Feeeth  and  B.  J.  Wallace,  of  the  Legacy  and  Succession 
Duty  Office.     Royal  12mo.     1881.  12s.  6d. 

"  Contains  a  great  deal  of  practical  information." — Law  Journal. 

TAXPAYERS'  GUIDES.— Fi^^^  "House  Tax,"  "Income  Tax,"  and 
"Land  Tax." 

THEATRES  AND  MUSIC  HALLS.— Geary's  Law  of  Theatres 
and  Music  Halls,  including  Contracts  and  Precedents  oi 
Contracts. — By  W.  N.  M.  Geary,  J. P.  With  Historical  Introduc- 
tion. By  James  Williams,  Esqrs.,  Barristers-at-Law.  8vo.  1885.  5s. 

TITHES.— Bolton's  Tithe  Acts;  including  the  Recent  Act  for  the 
Limitation  and  Redemption  of  Extraordinary  Tithe ;  with  an  Intro- 
duction and  Observations  and  copious  Index.  By  T.  H.  Bolton", 
Solicitor.     Royal  12mo.     1886.  6s. 

Studd's  Law  of  Tithes  and  Tithe  Rent-Charge. — Being  a  Treatise 
on  the  Law  of  Tithe  Rent-Charge,  with  a  sketch  of  the  History  and 
Law  of  Tithes  prior  to  the  Commutation  Acts.  By  Edwaed  Faiefax 
Studd,  Esq.,  Barrister-at-Law.     Royal  12mo.     1889.  5."?. 

""We  can  recommend  it  for  professional  use." — Law  Times. 
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TORTS.— Addison  on  Torts;   being  a  Treatise  on  Wrongs  and 

their  Remedies.    Sixth  Edition.    By  Horace  Sjoth,  Esq.,  Senoher 

of  the  Inner  Temple,   Editor   of    ''Addison  on  Contracts,**   &c. 

Royal  8vo.     1887.  U.  18«. 

"  Upon  a  careful  perusal  of  the  editor's  work,  we  can  say  that  he  has  done  it 

excellently." — Law  Quarterly  Review. 

"  As  now  presented,  this  valuable  treatise  must  prove  highly  acceptable  to  jodgos  and 
the  profession." — Law  Times. 
"  An  indispensable  addition  to  every  lawyer's  library."— Lau>  Magazine. 

Ball's  Leading  Cases  on  the  Law  of  Torts,  with  Notes.    Edited 
by  "W.  E.  Ball,  LL.D.,  Esq.,  Barriater-at-Law,  Author  of  •'Prin- 
ciples of  Torts  and  Contracts."     Royal  8vo.     1884.  1/.  1«. 
"The  notes  are  extremely,  and  as  far  as  we  have  been  able  to  discover  uniformly, 
good.    .    .    There  is  much  intcllif?ent  and  independent  criticism." — Solicitors'  JoumcU. 
"All  the  cases  griven  are  interesting,  and  most  of  them  are  important,  and  the 
oomnents  in  the  notes  are  inteUigent  and  useful." — Law  Journal. 

Pollock's  Law  of  Torts :  a  Treatise  on  the  Principles  of  Obligations 
arising  from  Civil  Wrongs  in  the  Common  Law.     Second  Edition, 
to  which  is  added  the  draft  of  a  Code  of  Civil  Wrongs  prepared  for 
the  Government  of  India.     By  Sir  Feedeeick  Pollock,  Bart.,  of 
Lincoln's  Inn,  Barrister-at-Law ;    Corpus  Professor  of  Jurispru- 
dence in  the  University  of  Oxford ;  late  Professor  of  Common  Law 
in  the  Inns  of   Court,  &c.     Author  of   "Principles   of    Contract," 
"  A  Digest  of  the  Law  of  Partnership,"  &c.    Demy  8vo.   1890.    21». 
Opinions  of  the  Press  on  the  First  Edition. 
"It  is  impossible  to  speak  of  Mr.  Pollock's  latest  production  except  in  terms  of 
unqualiiied  praise.    To  say  that  it  is  framed  upon  the  same  lines  as  the  '  Principles  of 
Contract,'  by  the  same  author,  and  that  it  reaches  the  same  high  standard  of  ex- 
cellence, would  without  more  probably  prove  a  sufficient  commendation  to  the  pro- 
fession generally,    ...    To  the  practitioner,  as  well  as  to  the  student,  Mr.  Pollock's 
work  will  prove  most  useful.    It  fills  an  empty  space  in  the  legal  library,  and  supplies 
a,  clear  want.    It  is  concise,  logically  arranged,  and  accurate."— /^atr  Times. 
"  A  book  which  is  well  worthy  to  stand  beside  the  companion  volume  on  'Contracts.* 
....    Unlike  so  many  law-books,  especially  on  this  subject,  it  is  no  mere  digest 
of  cases,  but  bears  the  impress  of  the  mind  of  the  writer  from  beginning  to  end." — 
Law  Journal. 

Shearwood's  Sketch  of  the  Law  of  Tort  for  the  Bar  and  Solicitors 
Final  Examinations.  By  Joseph  A.  Sheabwood,  Esq.,  Barrister-at- 
Law.  Author  of  '  *  Concise  Abridgments  of  the  Law  of  Real  and 
Personal  Property,"  &c.     Royal  12mo.     1886.  3i. 

TRADE  MARKS.— Aston.— Tt^  "Patents." 

Graham's  Designs  and  Trade  Marks.-By  John  Camkeon  Graham, 
of  the  Middle  Temple,  Barrister-at-Law.     Demy  8vo.     1889.         6«. 
Sebastian  on  the  Law  of  Trade  Marks  and  their  Registration, 
and  matters  connected  therewith,  including  a  chapter  on  Goodwill ; 
together  with  the  Patents,  Designs  and  Trade  Marks  Acts,  1883-8, 
and  the  Trade  Marks  Rules  and  Instructions  thereunder  ;  Forms  and 
Precedents;  the  Merchandize  Marks  Act,  1887,  and  other  Statutory 
Enactments;    the  United  States  Statutes,    1870-81,  and  the  Rules 
and  Forms  thereunder ;  and  the  Treaty  with  the  United  States,  1877. 
Third  Edition.      By  Lewis  Boyd  Sebastian,  Esq.,    Barrister-at- 
Law.     Demv8vo.     1890.  U.  b$. 
"  The  work  stands  alone  as  an  authority  upon  the  hiw  of  trade-marks  and  their 
registration."— Law  Journal,  August  2,  1890. 

"It  is  hardly  necessary  to  tell  anyone  who  has  consulted  the  last  edition  of  this 
book  that  it  is  characteriited  by  ma^tery  of  the  subject,  exemplary  industrr,  and  ooat- 
pleten'i'H  and  accuracy  of  statement  It  is  nirely  we  come  across  a  law  book  whiflh 
•embodies  the  results  of  years  ot  careful  investigation  and  practical  experi«»ce  in  a 
branch  <  f  law,  or  that  can  be  tinhesitutingly  unpolled  to  as  a  Ktandttrd  authortty. 
This  is  what  fan  be  said  of  Mr.  Sebastian's  bo'-k.''—  Soliiitors'  Jourtml,  Nov.  1,  IS  0. 

"  Mr.  Sebastian  has  written  the  fullest  and  most  methodical  book  oa  trade  mark 
which  has  appeared."— 2 Varf«  Marks. 
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TRADE  MARKS— continued. 

Sebastian's   Digest  of  Cases  of    Trade    Mark,  Trade   Name, 

Trade  Secret,  Goodwill,  <&,c.,  decided  in  the  Coiirts  of  the  United 

Kingdom,  India,  the  Colonies,   and  the  United  States  of  America. 

By  Lewis  Boyd  Sebastian,  B.C.L.,  M.A.,  Esq.,  Barrister-at-Law. 

8vo.     1879.  11.  Is. 

"  A  digest  which  will  be  of  very  great  value  to  all  practitioners  who  have  to  advise  on 

matters  connected  with  trade  marks." — Solicitors'  Journal. 

Hardingham's  Trade  Marks:  Notes  on  the  British,  Foreign,  and 
Colonial  Laws  relating  thereto.  By  Geo.  Gatton  Melhuish 
Haedingham,  Consulting  Engineer  and  Patent  Agent.  Royal  12mo. 
1881.  JS^et,  2s.  ed. 

TRAMWAYS.— Sutton's  Tramway  Acts  of  the  United  Kingdom; 
with  Notes  on  the  Law  and  Practice,  an  Introduction,  including  the 
Proceedings  before  the  Committees,  Decisions  of  the  Referees  with 
respect  to  Locus  Standi,  and  a  Summary  of  the  Principles  of  Tramway 
Rating,  and  an  Appendix  containing  the  Standing  Orders  of  Par- 
liament. Rules  of  the  Board  of  Trade  relating  to  Tramways,  &c. 
Second  Edition.  By  Heney  Sutton,  assisted  by  Robeet  A.  JSen- 
KETT,  Barristers-at-Law.     Demy  Svo.     1883.  lo*. 

.    "  The  book  is  exceedingly  well  done,  and  cannot  fail  not  only  to  be  the  standard  work 
on  its  own  subject,  but  to  take  a  high  place  among  legal  text-books."— iaz«  Journal. 

TRUST  FUNDS.— Geare's  Investment  of  Trust  Funds.— Incorpo- 
rating the  Trustee  Act,  1888.  By  Edwaed  Aeundel  Geaee,  Esq., 
Barrister-at-Law,  Second  Edition.  Including  the  Trusts  Invest- 
ment Act,  1889.  Royal  12mo.  1889.  7s.  6d. 
"  Tne  work  is  written  in  an  easy  style,  it  can  very  well  be  read  by  all  trustees, 

■whether  they  are ,  lawyers  or  not ;  and  if  they  will  take  our  advice,  and  invest  their 

money  here  before  they  invest  other  people's  elsewhere,  they  may  be  spared  much 

trouble  in  the  iutaie."—The  Jurist. 

TRUSTS  AND  TRUSTEES.— Godefroi's  Law  of  Trusts  and 
Trustees. — Second  Edition.  By  Heney  Godeeeoi,  of  Lincoln' .s 
Inn,  Esq.,  Barrister-at-Law.     Royal  8vo.     1891.        [Nearly  ready.) 

Hamilton's  Trustee  Acts. — Containing  the  Trustee  Act,  1850;  the 
Trustee  Extension  Act,  1852  ;  and  the  Trustee  Act,  1888  ;  with  Sup- 
plement of  the  Lunacy  Act,  1890  (53  Vict.  c.  5),  so  far  as  relates  to 
Vesting  Orders.  By  G.  Baldwin  Hamilton,  Esq.,  Barrister-at-Law, 
.^uthor  of  "  A  Concise  Treatise  on  the  Law  of  Covenants."  Demy 
Svo.     1890.  Qs. 

"  This  is  a  very  useful  little  book.  We  have  perused  it  with  much  care,  and  we 
have  come  to  the  conclusion  that  it  may  be  safely  trusted  to  as  a  guide  to  the  compli- 
cated law  to  which  it  relates.  We  feel  certain  that  Mr.  Hamilton's  book  only  requires 
to  be  known  to  be  appreciated." — Law  Quarterly  Review. 

VENDORS  AND  PURCHASERS.— Dart's  Vendors  and  Pur- 
chasers.— A  Treatise  on  the  Law  and  Practice  relating  to  Vendors 
and  l:'urchasers  of  Real  Estate.  By  the  late  J.  Heney  Daet,  Esq., 
one  of  the  Six  Conveyancing  Counsel  of  the  High  Court  of  Justice, 
Chancery  Division.  Sixth  Edition.  By  ^i-^iLLiAM  Baebee,  Esq.,  one 
of  Her  Majesty's  Counsel,  Richaed  Buedon  Haldane,  and  William 
Robeet  Sheldon,  both  of  Lincoln's  Inn,  Esqrs.,  Barristers-at-Law. 
2  vols.     Royal  Svo.     1888.  Zl.  \5s. 

"  The  new  edition  of  Dart  is  far  ahead  of  all  competitors  in  the  breadth  of  its  range, 

the  clearness  of  its  exposition,  and  the  soundness  of  its  law."— Law  Times. 

"  The  extensive  changes  and  numerous  improvements  which  have  been  introduced 

are  the  result  of  assiduous  labour,  combined  with  critical  acumen,  sound  knowledge, 

and  practical  experience." — Law  Quarterly  Review. 
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VENDORS  AND  PURCHASERS— cotitinufd. 
Turner's  Duties  of  Solicitor  to  Client  as  to  Sales,  Purchases,  and 
Mortgages  of  Land.— By  Edwaed  F.  Tueneb,  Solicitor,  Lecturer 
on  Real  Property  and  Conveyancing.     Demy  8vo.     1883.       10$.  6d. 

See  also  Conveyancing-. — "  Turner." 

"  His  lectures  are  full  of  thought  and  accuracy,  they  are  ludd  in 
■what  is  more,  though  unfortunately  rare  in  law  works,  attractive  in  their 
composition." — Lmv  Mognzine. 

'*  A  careful  perusal  of  these  lectures  caimot  fail  to  be  of  great  advaataffe  to  i 
and  more  particularly,  we  think,  to  young  practising  solicitors."— /^awTiiiie*. 

WAR,  DECLARATION  OF.— Owen's  Declaration  of  War.— A 
Survey  of  the  Position  of  Belligerents  and  Neutrals,  with  relative 
considerations  of  Shipping  and  Marine  Insurance  during  War.  By 
Douglas  Owen,  Barrister -at -Law.     Demy  8vo.     1889.  21*. 

WATERS.— Musgrave's  Dissertation  on  the  Common  Law  of 
Waters  and  its  Application  to  Natural  Circumstances  other 
than  those  of  England.— By  W.  A.  B.  Musgeave,  D.C.L.,  of  the 
Inner  Temple,  Barrister-at-Law.     Demy  8vo.     1890.  Net,  1$. 

WILLS.— Theobald's  Concise  Treatise  on  the   Law  of  Wills.— 

Third  Edition.    By  H.  S.  Theobald,  Esq.,  Barrister-at-Law.    Royal 

Svo.     1885.  1/.  10*. 

"  A  book  of  great  ability  and  value.    It  bears  on  every  page  traces  of  care  and  sound 

judgment.    It  is  certain  to  prove  of  great  practical  usefulness."— iSoZici(/7rs'  Journal. 

Weaver's  Precedents  of  Wills. — A  Collection  of  Concise  Precedents 
of  Wills,  with  Introduction,  Notes,  and  an  Appendix  of  Statutes. 
By  Charles  Weavee,  B.A.     Post  8vo.     1882.  5*. 

WINDING  UP.— Palmer's  Winding-up  Forms.— A  Collection  of  580 
Forms  of  Summonses,  Affidavits,  Orders,  Notices  and  other  Form* 
relating  to  the  Winding-up  of  Companies.  With  Notes  on  the  Law 
and  Practice,  and  an  Appendix  containing  the  Acts  and  Rules.  By 
Francis  Beaufort  Palmer,  Esq.,  Barrister-at-Law,  Author  of 
'*  Company  Precedents,"  &c.     8vo.     1885.  12*. 

WRECK  INQUIRIES.— Murton's  Law  and  Practice  relating  to 
Formal  Investigations  In  the  United  Kingdom,  British  Posses- 
sions and  before  Naval  Courts  into  Shipping  Casualties  and 
the  Incompetency  and  Misconduct  of  Ships' Officers.  With 
an  Introduction.  By  Walter  Murton,  Solicitor  to  the  Board  of 
Trade.     Demy  Svo.     1884.  1/.4*. 

WRONGS.— Addison.  Ball,  Pollock,  Shearwood.—  nV7''  "Torts." 


REPORTS.— A  large  Stock,  New  and  Second-hand.    Prices 

on  application. 
BINDING. — Executed  in  the  best  manner  at  moderate  prices 

and  with  dispatch. 

The  Law  Reports,  Law  Journal,  and  all  other  Reports,  bound 
to  Office  Patterns,  at  Office  Prices. 

PRIVATE    ACTS.-^^^c    Publishers    of   this    Catahgtu 
possess   the   largest    knmvn    collection    of  Private  Acts   of 
Parliament  {including  Public  and  Local),  and  can  supply 
single  copies  commencing  from  a  very  earlg  period. 
LICENSED  VALUERS  for  Probate,  rurtnorship,  &c. 
LIBRARIES    PURCHASED~OR    EXCHANGED. 
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NEW   WORKS  AND   NEW  EDITIONS. 

Carver's  Carriage  by  Sea:  a  Treatise  on  the  Law  relating  to  the 
Carnage  of  Goods  by  Sea. — Second  Edition.  By  Thomas  Gilbert 
Carver,  Esq.,  Barrister-at-Law.     Royal  8vo.  {In  the  press.) 

Fry's  Treatise  on  the  Specific  Performance  of  Contracts.— By  the 
Hon.  Sir  Edward  Fry,  a  Lord  Justice  of  Appeal.  Third  Edition. 
By  the  Author  and  Edward  PoRTSMOtrTH  Fry,  Esq.,  Barrister-at- 
Law.  {In  preparation). 

Goddard's  Treatise  on  the  Law  of  Easements.— Fourth  Edition. 
By  John  Leybotjrn  Goddard,  Esq.,  Barrister-at-Law.  {Nearly  ready.) 

Godefroi's  Law  of  Trusts  and  Trustees. — Second  Edition.  By 
Henry  Godefroi,  Esq.,  Barrister-at-Law.  {Nearly  ready.) 

Hamilton's  Manual  of  Company  Law  for  Directors  and  Promo- 
ters.— By  Wm,  Fredz.  Hamilton,  LL.D.j(Lond.) ;  assisted  by  Ken- 
NARD  GoLBORNE  Metcalfe,  M.A.,  Barristers-at-Law.    {In  the  press.) 

Kennedy's  Law  of  Civil  Salvage. — By  William  Rann  Kennedy,  Esq., 
one  of  Her  Majesty's  Counsel.  {In  the  press.) 

Marsden's  Treatise  on  the  Law  of  Collisions  at  Sea. — Third  Edition. 
By  Reginald  G.  Marsden,  Esq.,  Barrister-at-Law.      {In  the  press.) 

Moncreiff's  Law  of  Fraud  and  Misrepresentation. — By  the  Hon. 
Fred.  Charles  Moncreiff,  Barrister-at-Law.  {In  the  press.) 

Palmer's  Company  Precedents. — Fifth  Edition.  By  Francis  Beau- 
fort Palm3;r,  assisted  by  Charles  Macnaghten,  Esqrs.,  Barristers-at- 
Law.     Royal  8 vo.  {In  the  press.) 

Phillimore's  Ecclesiastical  Law  of  the  Church  of  England. — 
Second  Edition.  Edited  by  Sir  Walter  Geo.  Frank  Phillimore, 
Bart.,  D.C.L.,  Chancellor  of  the  Diocese  of  Lincoln.  {In preparation.) 

Roscoe's  Admiralty  Practice. — Third  Edition.  By  E.  S.  Roscoe  and 
T.  Lambert  Mears,  Esqrs.,  Barristers-at-Law.  {In preparation.) 

Roscoe's  Digest  of  the  Law  of  Evidence  on  the  Trial  of  Actions 
at  Nisi  Prius. — Sixteenth  Edition.  By  Maurice  Powell,  Esq., 
Barrister-at-Law.     2  vols      Demy  Svo.  {In  the  press.) 

Russell's  Treatise  on  the  Power  and  Duty  of  an  Arbitrator,  and 
the  Law  of  Submissions  and  Awards. — 7th  Edit.  By  the  Author 
and  Herbert  Russell,  Esq.,  Barrister-at-Law.         {In  preparation.) 

Selwyn's  Abridgment  of  the  Law  of  Nisi  Prius.— 14th  Edition.  By 
W.  H.  Macnamaea,  Esq.,  Barrister-at-Law.  {In preparation.) 

Serrell's  Equitable  Doctrine  of  Election. — By  George  Serrell, 
M.A.,  LL.D.,  Esq.,  Barrister-at-Law.     Roy.  12mo.     {In  the  press.) 

Seton's  Forms  of  Judgments  and  Orders  in  the  High  Court  of 
Justice  and  Courts  of  Appeal,  having  especial  reference  to  the 
Chancery  Division,  with  Practical  Notes.  Fifth  Edition.  By  C.  C. 
M.  Dale,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law,  and  W.  Clowes, 
Esq.,  one  of  the  Registrars  of  the  Supreme  Court.  {In  the  press.) 

Talbot  and  Fort's  English  Reports  noted,  from  Michaelmas 
Term,  1865,  to  end  of  1890,  inclusive ;  being  an  Index  of  aU 
Cases  cited  in  Judgments  during  that  period. — By  George  John 
Talbot  and  Hugh  Fort,  Barristers-at-Law,  {In  preparation.) 

Theobald  and  Schuster's  Lunacy  Act,  1890,  with  Notes.— By  H.  S. 
Theobald  and  E.  J.  Schuster,  Barristers-at-Law.    {In  preparation.) 

Whitehead's  Church  Law. — Being  a  Concise  Dictionary  of  Statutes, 
Canons  and  Regulations  affecting  the  Clergy  and  Laity.  By  Benjamin 
Whitehead,  B.A.,  Esq.,  Barrister-at-Law.  {In  the  press.) 

Williams'  Law  of  Executors  and  Administrators. — Ninth  Edition. 
By  the  Hon.  Sir  Roland  Vaughan  Williams,  a  Justice  of  the  High 
Court.     2  vols.     Royal  Svo.  {In  preparation.) 

Williams'  Law  and  Practice  in  Bankruptcy.— Fifth  Edition.  By 
Edward  William  Hansell,  Esq.,  Barrister-at-Law.     {In  the  press.) 
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Thring's    Joint   Stock  Companies'   Law. — The  Law  and 

Practice  of  Joint  Stock  and  other  Companies,  including  the  Companies  Acts,  1862 
to  1886,  with  Notes,  Orders,  and  Rules  in  Chancery,  a  Collection  of  Precedents  of 
Memoranda  and  Articles  of  Association,  and  other  Forms  required  in  Making  and 
Administering  a  Company.  By  Lord  THRING,  K.C.B.  Fiflh  Edition.  By  J.  M. 
RENDEL,  Esq.,  Barrister-at-Law.  Royal  9>vo.  1889.  Fricc  II.  IQ».  cloth. 
**The  highest  authority  on  the  subject."— TA*  Times. 

Street's    Public    Statutory   Undertakings.  —  The   Law 

relating  to  Public  Statutory  Undertakings  :  comprising  Railway  Companies,  Water, 
Gas,  and  Canal  Companies,  Harbours,  Docks,  and  Piers,  with  special  reference  to 
Modem  Decisions.  By  JOHN  B.  STREET,  Esq.,  Barrister-at-Law.  Demy  8t>o. 
1890.     Price  10*.  Qd.  cloth. 

Woodfall's  Law  of  Landlord  and  Tenant.— With  a  full 

Collection  of  Precedents  and  Forms  of  Procedure ;  containing  also  a  Collection  of 
Leading  Propositions.  Fourteenth  Edition.  By  J.  M.  LELY,  Esq.,  Barrister-at- 
Law.    Royal  ^vo.     1889.    Price  II.  Us.  cloth. 

Lely  and  Peck^s  Precedents  of  Leases  for  Years,  and  other 

Contracts  of  Tenancy,  and  Contracts  relating  thereto,  mainlv  selected  or  adapted 
from  existing  Collections,  including  many  additional  Forms,  with  a  short  Introduction 
and  Notes.  By  J.  M.  LELY  and  W.  A.  PECK,  Esqrs.,  Barristers -at -Law.  Royal , 
8vo.     1889.    Price  10a.  Qd.  cloth. 

Oldham  and  Foster  on  the  Law  of  Distress — A  Treatise 

on  the  Law  of  Distress,  with  an  Appendix  of  Forms,  Table  of  Statutes,  &c.  Second 
Mition.  By  ARTHUR  OLDHAM  and  A.  LA  TROBE  FOSTER,  Esqrs., 
Barristers- at -Law.    I>ert},y  8vo.     1889.    Price  18s.  cloth. 

Lanieirs  Chancery  Forms. — Fourth  Edition.     Forms  and 

Precedents  of  Proceeding  in  the  Chancery.  Division  of  the  High  Court  of  Justice  and 
on  Appeal  therefrom.    Fourth  Edition.    With  Summaries  of  the  Rules  of  the  Supreme  "■ 
Court,  Practical  Notes  and  References  to  the  Sixth  Edition  of  "  Daniell's  Chancery 
Practice."    By  CHARLES  BURNEY,  B.A.'  (Oxon.),  a  Chief  Clerk  of  the  Hon. 
Mr.  Justice  Chitty.    Royal  8t;o.     (1260  pp.)     1885.    Price  21.  10*.  cloth. 

Edwards'  Law  of  Execution  upon  Judgments  and  Orders 

of  the  Chancery  and  Queen's  Bench  Divisions  of  the  High  Court  of  Jiistice.  By 
C.  J.  EDWARDS,  Esq.,  Barrister-at-Law.    Hemy  %vo.     1888.    Price  16*.  eloth. 

Chambers'  Law  relating  to  Local  Rates,  with  especial 

reference  to  the  Powers  and  Duties  of  Rate-levying  Local  Authorities,  and  their 
Officers.  Comprising  the  Statutes  in  full  and  %  Digest  of  718  Cases.  By  G.  F. 
CHAMBERS,  Esq.,  Barrister-at-Law.    Royal  %V9.     1889.    Price  10a.  M.  cloth. 

Bullen  and  Leake's  Precedents  of  Pleadings,  with  Notes  ^ 

and  Rules  relating  to  Pleading.     Revised  and  adapted  to  the  Present  Practice  in  the 
Queen's  Bench  Division  of  the  High  Court  of  Justice.     Fourth  Edition.    Part  11. 
By    THOMAS    J.    BULLEN   and    CHARLES    WALTER    CLIFFORD,    Esqrs., 
Barristers -at-Law.     Royal  12mo.     1888.    Price  2is.  cloth. 
%*  Part  I.,  "Statements  of  Claim,"  may  still  be  had,  price  24s. 

Macnamara's  Law  of  Carriers, — A  Digest  of  the  Law  of 

Carriers  of  Goods  and  Passengers  by  Land  and  Internal  Navigation.    By  WALTER 
HENRY  MACNAMARA,  Esq.,  Barrister-at-Law,  Registrar  to  the  RaHway  Com- 
mission.   Royal  8vo.     1888.    Price  11.  St.  cloth. 
"We  cordially  approve  of  the  general  plan  and  execution  of  this  yroTk.**—SoUcitort'  Jovtmal. 

Browne  and  Theohald's  Law  of  Railway  Companies. — 

Being  a  Collection  of  the  Acts  and  Orders  relating  to  Railway  Companies  in  England 
and  Ireland,  with  Notes  of  all  the  Cases  decided  thereon,  and  Appendix  of  Bye-Laws 
and  Standing  Orders  of  the  House  of  Commons.  Second  Edition.  By  J.  H. 
BALFOUR  BROWNE,  Esq.,  one  of  Her  Majesty's  Counsel,  and  H.  S.  THEOBALD, 
Esq.,  Barrister-at-Law.  Royal  %vo.  1888.  Price  II.  lbs.  cloth. 
"  Contains  in  a  very  concise  form  the  whole  law  of  railways." — The  Time*. 

Geare's  Investment  of  Trust  Funds. — Incorporating  the 

Trustee  Act,   1888.     Second  Edition.     Including  the  Trusts  Investment  Act,   1889. 
By  EDWARD  ARUNDEL  GEARS,  Esq.,  Barrister-at-Law.    Royal  \2mo.     1889. 
/\^  Price  Is.  6d.  eloth.  ^ 

*^*  A  large  stock  of  Second-hand  Law  Reports  and  Text-books  on  Sale. 
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Webster  on  Conditions  of  Sale. — The  Law  relating^to  Par- 
ticulars and  Conditions  of  Sale  on  a  Sala  of  Lftnd.  B7  WILLIAM  FBXDEUCK 
WEBSTER,  Esq.,  BarriBter-at-Law.    RojMi  990.    1880.    iViw  1/.  U.    '    ' 

"  A  full  account  of  caM  law,  well  anmnged  aider  < 
prccedeutH.    The  b(x>k  is  fit  to  be  uf  practical  Mrriee  to  a  pnetkal : 


Browne  and  Fowles'  Law  and  Practice  in  Diyorea  and 

Matrimonial  Causes.    Fifth  Edition.    J\j  L.  D.  POWLES,  Eiq.,  Bainitar-at-LMr. 

Dernt/  Svo.     1889.    Frie^  U.  6$^*^'' 
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